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Law of the Sea

Transmittal Letter

Text of a letter from the President to
the U.S. Senate, October 7, 1994.

To the Senate of the United States:

I transmit herewith, for the advice and
consent of the Senate to accession, the
United Nations Convention on the Law
of the Sea, with Annexes, done at
Montego Bay, December 10, 1982 (the
“Convention”), and, for the advice and
consent of the Senate to ratification,
the Agreement Relating to the Imple-
mentation of Part XI of the United
Nations Convention on the Law of the
Sea of 10 December 1982, with Annex,
adopted at New York, July 28, 1994
(the “Agreement”), and signed by the
United States, subject to ratification,
on July 29, 1994. Also transmitted for
the information of the Senate is the re-
port of the Department of State with
respect to the Convention and Agree-
ment, as well as Resolution Il of Annex
I and Annex Il of the Final Act of the
Third United Nations Conference on
the Law of the Sea.

The United States has basic and en-
during national interests in the oceans
and has consistently taken the view
that the full range of these interests is
best protected through a widely ac-
cepted international framework
governing uses of the sea. Since the
late 1960s, the basic U.S. strategy has
been to conclude a comprehensive
treaty on the law of the sea that will be
respected by all countries. Each suc-
ceeding U.S. Administration has
recognized this as the cornerstone of
U.S. oceans policy. Following adoption
of the Convention in 1982, it has been
the policy of the United States to act in
a manner consistent with its provisions
relating to traditional uses of the
oceans and to encourage other coun-
tries to do likewise.

The primary benefits of the Con-
vention to the United States include
the following:

* The Convention advances the in-
terests of the United States as a global
maritime power. It preserves the right
of the U.S. military to use the world’s
oceans to meet national security re-
guirements and of commercial vessels
to carry sea-going cargoes. It achieves
this, inter alia, by stabilizing the
breadth of the territorial sea at 12 nau-
tical miles; by setting forth navigation
regimes of innocent passage in the ter-
ritorial sea, transit passage in straits
used for international navigation, and
archipelagic sea lanes passage; and by
reaffirming the traditional freedoms of
navigation and overflight in the exclu-
sive economic zone and the high seas
beyond.

* The Convention advances the in-
terests of the United States as a coastal
State. It achieves this, inter alia, by
providing for an exclusive economic
zone out to 200 nautical miles from
shore and by securing our rights re-
garding resources and artificial islands,
installations and structures for eco-
nomic purposes over the full extent of
the continental shelf. These provisions
fully comport with U.S. oil and gas leas-
ing practices, domestic management of
coastal fishery resources, and interna-
tional fisheries agreements.

« As afar-reaching environmental
accord addressing vessel source pollu-
tion, pollution from seabed activities,
ocean dumping, and land-based sources
of marine pollution, the Convention
promotes continuing improvement in
the health of the world’s oceans.

« In light of the essential role of
marine scientific research in under-
standing and managing the oceans, the
Convention sets forth criteria and pro-
cedures to promote access to marine
areas, including coastal waters, for
research activities.

* The Convention facilitates solu-
tions to the increasingly complex
problems of the uses of the ocean—
solutions that respect the essential
balance between our interests as both a
coastal and a maritime nation.

e Through its dispute settlement
provisions, the Convention provides for
mechanisms to enhance compliance by
Parties with the Convention’s provi-
sions.

Notwithstanding these beneficial
provisions of the Convention and bipar-
tisan support for them, the United
States decided not to sign the Conven-
tion in 1982 because of flaws in the
regime it would have established for
managing the development of mineral
resources of the seabed beyond na-
tional jurisdiction (Part XI1). It has
been the consistent view of successive
U.S. Administrations that this deep
seabed mining regime was inadequate
and in need of reform if the United
States was ever to become a Party to
the Convention.

Such reform has now been
achieved. The Agreement, signed by
the United States on July 29, 1994, fun-
damentally changes the deep seabed
mining regime of the Convention. As
described in the report of the Secretary
of State, the Agreement meets the ob-
jections the United States and other
industrialized nations previously ex-
pressed to Part X1I. It promises to
provide a stable and internationally
recognized framework for mining to
proceed in response to future demand
for minerals.

Early adherence by the United
States to the Convention and the
Agreement is important to maintain a
stable legal regime for all uses of the
sea, which covers more than 70 percent
of the surface of the globe. Mainte-
nance of such stability is vital to U.S.
national security and economic
strength.

I therefore recommend that the
Senate give early and favorable consid-
eration to the Convention and to the
Agreement and give its advice and con-
sent to accession to the Convention and
to ratification of the Agreement.
Should the Senate give such advice and
consent, | intend to exercise the op-
tions concerning dispute settlement
recommended in the accompanying re-
port of the Secretary of State.

WiLLiam J. CLINTON
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Law of the Sea

Submittal Letter

Text of a letter from the Secretary
off3tate to the President, Septem-
ber 23, 1994.

The President:

I have the honor to submit to you the
United Nations Convention on the Law
of the Sea, with Annexes, done at
Montego Bay, December 10, 1982 (the
Convention), and the Agreement Relat-
ing to the Implementation of Part XI of
the United Nations Convention on the
Law of the Sea of 10 December 1982,
with Annex, adopted at New York,
July 28, 1994 (the Agreement), and
signed by the United States on July 29,
1994, subject to ratification. | recom-
mend that the Convention and the
Agreement be transmitted to the Sen-
ate for its advice and consent to
accession and ratification, respectively.

The Convention sets forth a com-
prehensive framework governing uses
of the oceans. It was adopted by the
Third United Nations Conference on
the Law of the Sea (the Conference),
which met between 1973 and 1982 to
negotiate a comprehensive treaty relat-
ing to the law of the sea.

The Agreement, adopted by United
Nations General Assembly Resolution
A/RES/48/263 on July 28, 1994, con-
tains legally binding changes to that
part of the Convention dealing with the
mining of the seabed beyond the limits
of national jurisdiction (Part XI and re-
lated Annexes) and is to be applied and
interpreted together with the Conven-
tion as a single instrument. The
Agreement promotes universal adher-
ence to the Convention by removing
obstacles to acceptance of the Conven-
tion by industrialized nations, including
the United States.

I also recommend that Resolution
Il of Annex I, governing preparatory
investment in pioneer activities relat-
ing to polymetallic nodules, and Annex
11, a statement of understanding con-
cerning a specific method to be used in
establishing the outer edge of the conti-
nental margin, of the Final Act of the

Third United Nations Conference on
the Law of the Sea be transmitted to
the Senate for its information.

The Convention

The Convention provides a comprehen-
sive framework with respect to uses of
the oceans. It creates a structure for
the governance and protection of all
marine areas, including the airspace
above and the seabed and subsoil be-
low. After decades of dispute and
negotiation, the Convention reflects
consensus on the extent of jurisdiction
that States may exercise off their
coasts and allocates rights and duties
among States.

The Convention provides for a ter-
ritorial sea of a maximum breadth of 12
nautical miles and coastal State sover-
eign rights over fisheries and other
natural resources in an Exclusive Eco-
nomic Zone (EEZ) that may extend to
200 nautical miles from the coast. In so
doing, the Convention brings most fish-
eries under the jurisdiction of coastal
States. (Some 90 percent of living ma-
rine resources are harvested within 200
nautical miles of the coast.)

The Convention imposes on coastal
States a duty to conserve these re-
sources, as well as obligations upon all
States to cooperate in the conservation
of fisheries populations on the high seas
and such populations that are found
both on the high seas and within the
EEZ (highly migratory stocks, such as
tuna, as well as “straddling stocks”). In
addition, it provides for special protec-
tive measures for anadromous species,
such as salmon, and for marine mam-
mals, such as whales.

The Convention also accords the
coastal State sovereign rights over the
exploration and development of non-
living resources, including oil and gas,
found in the seabed and subsoil of the
continental shelf, which is defined to
extend to 200 nautical miles from the
coast or, where the continental margin
extends beyond that limit, to the outer
edge of the geological continental mar-
gin. It lays down specific criteria and
procedures for determining the outer
limit of the margin.

The Convention carefully balances
the interests of States in controlling ac-
tivities off their own coasts with those
of all States in protecting the freedom
to use ocean spaces without undue in-
terference. It specifically preserves
and elaborates the rights of military
and commercial navigation and over-
flight in areas under coastal State
jurisdiction and on the high seas be-
yond. It guarantees passage for all
ships and aircraft through, under and
over straits used for international navi-
gation and archipelagos. It also
guarantees the high seas freedoms of
navigation, overflight and the laying
and maintenance of submarine cables
and pipelines in the EEZ and on the
continental shelf.

For the non-living resources of the
seabed beyond the limits of national ju-
risdiction (i.e., beyond the EEZ or
continental margin, whichever is fur-
ther seaward), the Convention
establishes an international regime to
govern exploration and exploitation of
such resources. It defines the general
conditions for access to deep seabed
minerals by commercial entities and
provides for the establishment of an
international organization, the Interna-
tional Seabed Authority, to grant title
to mine sites and establish necessary
ground rules. The system was substan-
tially modified by the 1994 Agreement,
discussed below.

The Convention sets forth a com-
prehensive legal framework and basic
obligations for protecting the marine
environment from all sources of pollu-
tion, including pollution from vessels,
from dumping, from seabed activities
and from land-based activities. It cre-
ates a positive and unprecedented
regime for marine environmental pro-
tection that will compel parties to come
together to address issues of common
and pressing concern. As such, the
Convention is the strongest compre-
hensive environmental treaty now in
existence or likely to emerge for quite
some time.

The essential role of marine scien-
tific research in understanding and
managing the oceans is also secured.
The Convention affirms the right of all
States to conduct marine scientific
research and sets forth obligations to
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promote and cooperate in such
research. It confirms the rights of
coastal States to require consent for
such research undertaken in marine ar-
eas under their jurisdiction. These
rights are balanced by specific criteria
to ensure that coastal States exercise
the consent authority in a predictable
and reasonable fashion to promote

maximum access for research activities.

The Convention establishes a
dispute settlement system to promote
compliance with its provisions and the
peaceful settlement of disputes. These
procedures are flexible, in providing
options as to the appropriate means
and fora for resolution of disputes,
andEbmprehensive, in subjecting the
bulk of the Convention’s provisions to
enforcement through binding mecha-
nisms. The system also provides
Parties the means of excluding from
binding dispute settlement certain
sensitive political and defense matters.

Further analysis of provisions of
the Convention’s 17 Parts, comprising
320 articles and nine Annexes, is set
forth in the Commentary that is en-
closed as part of this Report.

The Agreement

The achievement of a widely accepted
and comprehensive law of the sea con-
vention—to which the United States
can become a Party—has been a consis-
tent objective of successive U.S.
administrations for the past quarter
century. However, the United States
decided not to sign the Convention
upon its adoption in 1982 because of
objections to the regime it would have
established for managing the develop-
ment of seabed mineral resources
beyond national jurisdiction. While the
other Parts of the Convention were
judged beneficial for U.S. ocean policy
interests, the United States deter-
mined the deep seabed regime of Part
X1 to be inadequate and in need of
reform before the United States
couldEbnsider becoming Party to the
Convention.

Similar objections to Part XI also
deterred all other major industrialized
nations from adhering to the Conven-
tion. However, as a result of the
important international political and

economic changes of the last decade—
including the end of the Cold War
and@rowing reliance on free market
principles—widespread recognition
emerged that the seabed mining re-
gime of the Convention required basic
change in order to make it generally
acceptable. As a result, informal nego-
tiations were launched in 1990, under
the auspices of the United Nations
Secretary-General, that resulted in
adoption of the Agreement on July 28,
1994.

The legally binding changes set
forth in the Agreement meet the objec-
tions of the United States to Part XI of
the Convention. The United States and
all other major industrialized nations
have signed the Agreement.

The provisions of the Agreement
overhaul the decision-making proce-
dures of Part X1 to accord the United
States, and others with major economic
interests at stake, adequate influence
over future decisions on possible deep
seabed mining. The Agreement guar-
antees a seat for the United States on
the critical executive body and requires
a consensus of major contributors for
financial decisions.

The Agreement restructures the
deep seabed mining regime along free
market principles and meets the U.S.
goal of guaranteed access by U.S. firms
to deep seabed minerals on the basis of
reasonable terms and conditions. It
eliminates mandatory transfer of tech-
nology and production controls. It
scales back the structure of the organi-
zation to administer the mining regime
and links the activation and operation
of institutions to the actual develop-
ment of concrete commercial interest in
seabed mining. A future decision,
which the United States and a few of
its allies can block, is required before
the organization’s potential operating
arm (the Enterprise) may be activated,
and any activities on its part are sub-
ject to the same requirements that
apply to private mining companies.
States have no obligation to finance the
Enterprise, and subsidies inconsistent
with GATT are prohibited.

The Agreement provides for
grandfathering the seabed mine site
claims established on the basis of the
exploration work already conducted by
companies holding U.S. licenses on the

basis of arrangements “similar to and
no less favorable than” the best terms
granted to previous claimants; further,
it strengthens the provisions requiring
consideration of the potential environ-
mental impacts of deep seabed mining.

The Agreement provides for its
provisional application from Novem-
ber 16, 1994, pending its entry into
force. Without such a provision, the
Convention would enter into force on
that date with its objectionable seabed
mining provisions unchanged. Provi-
sional application may continue only for
a limited period, pending entry into
force. Provisional application would
terminate on November 16, 1998, if the
Agreement has not entered into force
due to failure of a sufficient number of
industrialized States to become Parties.
Further, the Agreement provides flex-
ibility in allowing States to apply it
provisionally in accordance with their
domestic laws and regulations.

In signing the agreement on July
29, 1994, the United States indicated
that it intends to apply the agreement
provisionally pending ratification.
Provisional application by the United
States will permit the advancement of
U.S. seabed mining interests by U.S.
participation in the International Sea-
bed Authority from the outset to
ensure that the implementation of the
regime is consistent with those inter-
ests, while doing so consistent with
existing laws and regulations.

Further analysis of the Agreement
and its Annex, including analysis of the
provisions of Part X1 of the Convention
as modified by the Agreement, is also
set forth in the Commentary that fol-
lows.

Status of the Convention
And the Agreement

One hundred and fifty-two States
signed the Convention during the two
years it was open for signature. As
ofSeptember 8, 1994, 65 States had
deposited their instruments of ratifica-
tion, accession or succession to the
Convention. The Convention will enter
into force for these States on Novem-
ber 16, 1994, and thereafter for other
States 30 days after deposit of their in-
struments of ratification or accession.
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The United States joined 120 other
States in voting for adoption of the
Agreement on July 28, 1994; there
were no negative votes and seven ab-
stentions. As of September 8, 1994, 50
States and the European Community
have signed the Agreement, of which
19 had previously ratified the Conven-
tion. Eighteen developed States have
signed the Agreement, including the
United States, all the members of the
European Community, Japan, Canada
and Australia, as well as major devel-
oping countries, such as Brazil, China
and India.

Relation to the 1958
Geneva Conventions

Article 311(1) of the LOS Convention
provides that the Convention will pre-
vail, as between States Parties, over
the four Geneva Conventions on the
Law of the Sea of April 29, 1958, which
are currently in force for the United
States: the Convention on the Territo-
rial Sea and the Contiguous Zone, 15
UST 1606, TIAS. No. 5639, 516 UNTS
205 (entered into force September 10,
1964); the Convention on the High
Seas, 13 UST. 2312, TIAS. No. 5200,
450 UNTS 82 (entered into force Sep-
tember 30, 1962); Convention on the
Continental Shelf, 15 UST 471, TIAS
No. 5578, 499 UNTS 311 (entered into
force June 10, 1964); and the Conven-
tion on Fishing and Conservation of
Living Resources of the High Seas, 17
UST 138, TIAS No. 5969, 559 UNTS
285 (entered into force March 20, 1966).
Virtually all of the provisions of these
Conventions are either repeated, modi-
fied, or replaced by the provisions of
the LOS Convention.

Dispute Settlement

The Convention identifies four poten-
tial fora for binding dispute settlement:

* The International Tribunal for
the Law of the Sea constituted under
Annex VI;

* The International Court of Jus-
tice;

e An arbitral tribunal constituted
in accordance with Annex VI1I; and

= A special arbitral tribunal consti-
tuted in accordance with Annex V111
for specified categories of disputes.

A State, when adhering to the Con-
vention, or at any time thereafter, is
able to choose, by written declaration,
one or more of these means for the
settlement of disputes under the Con-
vention. If the parties to a dispute
have not accepted the same procedure
for the settlement of the dispute, it
may be submitted only to arbitration in
accordance with Annex V11, unless the
parties otherwise agree. If a Party has
failed to announce its choice of forum, it
is deemed to have accepted arbitration
in accordance with Annex VI1.

I recommend that the United
States choose special arbitration for all
the categories of disputes to which it
may be applied and Annex V11 arbitra-
tion for disputes not covered by the
above, and thus that the United States
make the following declaration:

The Government of the United
States of America declares, in accor-
dance with paragraph 1 of Article 287,
that it chooses the following means for
the settlement of disputes concerning
the interpretation or application of the
Convention:

(A) aspecial arbitral tribunal consti-
tuted in accordance with Annex V111
for the settlement of disputes concern-
ing the interpretation or application of
the articles of the Convention relating
to (1) fisheries, (2) protection and pres-
ervation of the marine environment, (3)
marine scientific research, and (4) navi-
gation, including pollution from vessels
and by dumping, and

(B) an arbitral tribunal constituted
in accordance with Annex V11 for the
settlement of disputes not covered by
the declaration in (A) above.

Subject to limited exceptions, the
Convention excludes from binding dis-
pute settlement disputes relating to the
sovereign rights of coastal States with
respect to the living resources in their
EEZs. In addition, the Convention
permits a State to opt out of binding
dispute settlement procedures with re-
spect to one or more enumerated
categories of disputes, namely disputes
regarding maritime boundaries be-
tween neighboring States, disputes
concerning military activities and cer-
tain law enforcement activities, and
disputes in respect of which the United
Nations Security Council is exercising
the functions assigned to it by the
Charter of the United Nations.

I recommend that the United
States elect to exclude all three of
these categories of disputes from bind-
ing dispute settlement, and thus that
the United States make the following
declaration:

The Government of the United States of
America declares, in accordance with
paragraph 1 of Article 298, that it does
not accept the procedures provided for
in section 2 of Part XV with respect to
the categories of disputes set forth in
subparagraphs (a), (b) and (c) of that
paragraph.

Recommendation

The interested Federal agencies and
departments of the United States have
unanimously concluded that our inter-
ests would be best served by the
United States becoming a Party to the
Convention and the Agreement.

The primary benefits of the Con-
vention to the United States include
the following:

* The Convention advances the in-
terests of the United States as a global
maritime power. It preserves the right
of the U.S. military to use the world’s
oceans to meet national security re-
guirements and of commercial vessels
to carry sea-going cargoes. It achieves
this, inter alia, by stabilizing the
breadth of the territorial sea at 12 nau-
tical miles; by setting forth navigation
regimes of innocent passage in the ter-
ritorial sea, transit passage in straits
used for international navigation, and
archipelagic sea lanes passage; and by
reaffirming the traditional freedoms of
navigation and overflight in the EEZ
and the high seas beyond.

* The Convention advances the in-
terests of the United States as a coastal
State. It achieves this, inter alia, by
providing for an EEZ out to 200 nauti-
cal miles from shore and by securing
our rights regarding resources and ar-
tificial islands, installations and
structures for economic purposes over
the full extent of the continental shelf.
These provisions fully comport with
U.S. oil and gas leasing practices, do-
mestic management of coastal fishery
resources, and international fisheries
agreements.

« As afar-reaching environmental
accord addressing vessel source pollu-
tion, pollution from seabed activities,
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ocean dumping and land-based sources
of marine pollution, the Convention
promotes continuing improvement in
the health of the world’s oceans.

« In light of the essential role of
marine scientific research in under-
standing and managing the oceans, the
Convention sets forth criteria and pro-
cedures to promote access to marine
areas, including coastal waters, for re-
search activities.

* The Convention facilitates solu-
tions to the increasingly complex
problems of the uses of the ocean—
solutions which respect the essential
balance between our interests as both a
coastal and a maritime nation.

= Through its dispute settlement
provisions, the Convention provides for
mechanisms to enhance compliance by
Parties with the Convention’s provi-
sions.

e The Agreement fundamentally
changes the deep seabed mining regime
of the Convention. It meets the objec-
tions the United States and other
industrialized nations previously ex-
pressed to Part XI. It promises to
provide a stable and internationally
recognized framework for mining to
proceed in response to future demand
for minerals.

The United States has been a
leader in the international community’s
effort to develop a widely accepted in-
ternational framework governing uses
of the seas. As a Party to the Conven-
tion, the United States will be in a
position to continue its role in this evo-
lution and ensure solutions that respect
our interests.

All interested agencies and depart-
ments, therefore, join the Department
of State in unanimously recommending
that the Convention and Agreement be
transmitted to the Senate for its advice
and consent to accession and ratifica-
tion respectively. They further
recommend that they be transmitted
before the Senate adjourns sine die this
fall.

The Department of State, along
with other concerned agencies, stands
ready to work with Congress toward
enactment of legislation necessary to
carry out the obligations assumed un-
der the Convention and Agreement and
to permit the United States to exercise
rights granted by the Convention.

WARREN CHRISTOPHER

Commentary—The 1982 United Nations
Convention on the Law of the Sea and the
Agreement on Implementation of Part Xl

INTRODUCTION

The United Nations Convention on the
Law of the Sea, opened for signature
on December 10, 1982 (the Convention
or LOS Convention) creates a structure
for the governance and protection of all
of the sea, including the airspace above
and the sea-bed and subsoil below. In
particular, it provides a framework for
the allocation of jurisdiction, rights and
duties among States that carefully bal-
ances the interests of States in
controlling activities off their own
coasts and the interests of all States in
protecting the freedom to use ocean
spaces without undue interference.
This Commentary begins with a
discussion of the maritime zones recog-
nized by the Convention, emphasizing
the rules regarding navigation and
overflight in these areas. Next, the
framework for the protection and pres-
ervation of the marine environment of
these areas is examined. Thereafter,
the Commentary reviews the regimes
for dealing with the resources in these
areas under the following headings:

= Living marine resources, includ-
ing fishing;

= Non-living resources, including
those of the continental shelf and the
deep sea-bed beyond the limits of na-
tional jurisdiction; and,

« Marine scientific research.

The various mechanisms for settling
disputes regarding these provisions are
next examined. Finally, the Commen-
tary considers other provisions of the
Convention, including those relating to
maritime boundary delimitation, en-
closed and semi-enclosed seas,
land-locked and geographically disad-
vantaged States, and technology
transfer, as well as the definitions and
the general and final provisions of the
Convention.

MARITIME ZONES

The Convention addresses the balance
of coastal and maritime interests with
respect to all areas of the sea. From
the absolute sovereignty that every
State exercises over its land territory
and superjacent airspace, the exclusive
rights and control that the coastal
State exercises over maritime areas off
its coast diminish in stages as the dis-
tance from the coastal State increases.
Conversely, the rights and freedoms of
maritime States are at their maximum
in regard to activities on the high seas
and gradually diminish closer to the
coastal State. The balance of interests
between the coastal State and maritime
States thus varies in each zone recog-
nized by the Convention.

The location of these zones under
the Convention may be summarized as
follows (and is illustrated in Figure 1).

Internal waters are landward of the
baselines along the coast. They include
lakes, rivers and many bays.

Archipelagic waters are encircled
by archipelagic baselines established
by independent archipelagic States.

The territorial sea extends seaward
from the baselines to a fixed distance.
The Convention establishes 12 nautical
miles as the maximum permissible
breadth of the territorial sea. (One
nautical mile equals 1,852 meters or
6,067 feet; all further references to
miles in this Commentary are to nauti-
cal miles.)

The contiguous zone, exclusive eco-
nomic zone (EEZ) and continental shelf
all begin at the seaward limit of the ter-
ritorial sea.

The contiguous zone may extend to
a maximum distance of 24 miles from
the baselines.

The EEZ may extend to a maxi-
mum distance of 200 miles from the
baselines.

U.S. Department of State Dispatch Supplement ¢ February 1995 « Vol. 6, No. 1



Law of the Sea

The continental shelf may extend to
a distance of 200 miles from the
baselines or, if the continental margin
extends beyond that limit, to the outer
edge of the continental margin as de-
fined by the Convention. The regime of
the continental shelf applies to the sea-
bed and subsoil and does not affect the
status of the superjacent waters or air-
space.

The regime of the high seas applies
seaward of the EEZ; significant parts
of that regime, including freedom of
navigation and overflight, also apply
within the EEZ.

The sea-bed beyond national juris-
diction, called the Area in the Conven-
tion, comprises the sea-bed and subsoil
beyond the seaward limit of the conti-
nental shelf.

Internal Waters

Article 8(1) defines internal waters as
the waters on the landward side of the
baseline from which the breadth of the
territorial sea is measured. This defini-
tion carries forward the traditional
definition of internal waters found in
article 5 of the 1958 Geneva Convention
on the Territorial Sea and the Contigu-
ous Zone, 15 UST 1606, TIAS No. 5639,
516 UNTS 205 (Territorial Sea Conven-
tion). The importance of baselines and
the rules relating to them are discussed
in the next section.

Territorial Sea

Article 2 describes the territorial sea as
a belt of ocean which is measured sea-
ward from the baseline of the coastal
State and subject to its sovereignty.
This sovereignty also extends to the
airspace above and to the sea-bed and
subsoil. It is exercised subject to the
Convention and other rules of interna-
tional law relating to innocent passage,
transit passage, archipelagic sea lanes
passage and protection of the marine
environment. Under article 3, the
coastal State has the right to establish
the breadth of its territorial sea up to a
limit not exceeding 12 miles, measured
from baselines determined in accor-
dance with the Convention.

The adoption of the Convention has
significantly influenced State practice.
Prior to 1982, as many as 25 States
claimed territorial seas broader than
12miles (with attendant detriment to
the freedoms of navigation and over-
flight essential to U.S. national security
and commercial interests), while
308tates, including the United States,
claimed a territorial sea of less than
12miles. Since 1983, State practice in
asserting territorial sea claims has
largely coalesced around the 12 mile
maximum breadth set by the Conven-
tion. As of January 1, 1994 128 States

[Graphic Not Available on CD-
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Figure 1. The Legal Regimes and Geomorphic Regions

claim a territorial sea of 12 miles or
less; only 17 States claim a territorial
sea broader than 12 miles.

Since 1988, the United States has
claimed a 12 mile territorial sea (Presi-
dential Proclamation 5928, Decem-
ber 27, 1988). Since the President’s
Ocean Policy Statement of March 10,
1983, the United States has recognized
territorial sea claims of other States up
to a maximum breadth of 12 miles.

Contiguous Zone

Article 33 recognizes the contiguous
zone as an area adjacent to the territo-
rial sea in which the coastal State may
exercise the limited control necessary
to prevent or punish infringement of its
customes, fiscal, immigration, and sani-
tary laws and regulations that occurs
within its territory or territorial sea.
Unlike the territorial sea, the contigu-
ous zone is not subject to coastal State
sovereignty; vessels and aircraft enjoy
the same high seas freedom of naviga-
tion and overflight in the contiguous
zone as in the EEZ. The maximum
permissible breadth of the contiguous
zone is 24 miles measured from the
baseline from which the breadth of the
territorial sea is measured.

In 1972, the United States claimed
a contiguous zone beyond its territorial
sea (historically claimed as 3 miles) out
to 12 miles from the coastal baselines
(Department of State Public Notice
358, 37 Federal Register 11,906). Since
1988, when the United States extended
its territorial sea to 12 miles, the U.S.
contiguous zone and territorial sea
claims have thus been coterminous.
Under the Convention, the United
States could set the seaward limit of its
contiguous zone at 24 miles, enhancing
its ability to deal with illegal immigra-
tion, drug trafficking by sea and public
health matters.

Exclusive Economic Zone (EEZ)

The establishment of the EEZ in the
Convention represents a substantial
change in the law of the sea. The un-
derlying purpose of the EEZ regime is
to balance the rights of coastal States,
such as the United States, to resources

U.S. Department of State Dispatch Supplement ¢ February 1995 « Vol. 6, No. 1



Law of the Sea

(e.g., fisheries and offshore oil and gas)
and to protect the environment off
their coasts with the interests of all
States in preserving other high seas
rights and freedoms.

Article 55 defines the EEZ as an
area beyond and adjacent to the terri-
torial sea, subject to the specific legal
regime established in Part V, which
elaborates the jurisdiction, rights and
duties of the coastal State and the
rights, freedoms and duties of other
States. Pursuant to article 56, the
coastal State exercises sovereign rights
for the purpose of exploring and ex-
ploiting, conserving and managing the
natural resources of the EEZ, whether
living or non-living. It also has signifi-
cant rights in the EEZ with respect to
scientific research and the protection
and preservation of the marine envi-
ronment. The coastal State does not
have sovereignty over the EEZ, and all
States enjoy the high seas freedoms of
navigation, overflight, laying and main-
tenance of submarine cables and
pipelines, and related uses in the EEZ,
compatible with other Convention pro-
visions. However, all States have a
duty, in the EEZ, to comply with the
laws and regulations adopted by the
coastal State in accordance with the
Convention and other compatible rules
of international law.

Article 57 requires the seaward
limit of the EEZ to be no more than
200miles from the baseline from which
the breadth of the territorial sea is
measured. The United States declared
its EEZ with this limit by Presidential
Proclamation 5030 on March 10, 1983.
Congress incorporated the claim in
amending the Magnuson Fishery Con-
servation and Management Act,
160.S.C. § 1801 et seq., Pub. L. 99-659.

As of March 1, 1994, 93 States claim
an EEZ. No State claims an EEZ
beyond 200 miles from its coastal
baselines, although, as discussed below
in the section on navigation and over-
flight, several States claim the right to
restrict activities within their EEZs
beyond that which the Convention au-
thorizes.

The EEZ of the United States is
among the largest in the world, extend-
ing through considerable areas of the
Atlantic, Pacific and Arctic Oceans, in-

cluding those around U.S. insular terri-
tories. From the perspective of
managing and conserving resources off
its coasts, the United States gains more
from the provisions on the EEZ in the
Convention than perhaps any other
State.

High Seas

Pursuant to article 86, the regime of
the high seas applies seaward of the
EEZ. The Convention elaborates the
regime of the high seas, including the
principles of the freedom of the high
seas, as it developed over centuries,
and supplements the regime with new
safety and environmental requirements
and express recognition of the freedom
of scientific research. As discussed be-
low in connection with living marine
resources, the Convention makes the
right to fish on the high seas subject to
significant additional requirements
relating to conservation and to certain
rights, duties and interests of coastal
States.

Continental Shelf

Pursuant to article 76, the continental
shelf of a coastal State comprises the
sea-bed and subsoil of the submarine
areas that extend beyond its territorial
sea throughout the natural prolonga-
tion of its land territory to the outer
edge of the continental margin, or to a
distance of 200 miles from the baselines
from which the breadth of the territo-
rial sea is measured where the outer
edge of the continental margin does not
extend up to that distance. The coastal
State alone exercises sovereign rights
over the continental shelf for the pur-
pose of exploring it and exploiting
itshatural resources. The natural
resources of the continental shelf con-
sist of the mineral and other non-living
resources of the sea-bed and subsoil
together with the living organisms
belonging to sedentary species. Sub-
stantial deposits of oil and gas are
located in the continental shelf off the
coasts of the United States and other
countries.

The Sea-bed Beyond
National Jurisdiction

The Convention defines as the Area the
sea-bed and ocean floor and subsoil
thereof beyond the limits of national ju-
risdiction. Possible exploration and
development of the mineral resources
found at or beneath the sea-bed of the
Area are to be undertaken pursuant to
the international regime established by
the Convention, as revised by the
Agreement, on the basis of the prin-
ciple that these resources are the
common heritage of mankind. The
Area remains open to use by all States
for the exercise of high seas freedoms
for defense, scientific research, tele-
communications and other purposes.

Airspace

The Convention does not treat airspace
as distinct zones. However, its provi-
sions affirm that the sovereignty of a
coastal State extends to the airspace
over its land territory, internal waters
and territorial sea. The breadth of ter-
ritorial airspace is necessarily the same
as the breadth of the underlying terri-
torial sea. International airspace
begins at the outer limit of the territo-
rial sea.

BASELINES

A State’s maritime zones are measured
from the baseline. The rules for draw-
ing baselines are contained in articles
5through 11, 13 and 14 of the Conven-
tion. These rules distinguish between
normal baselines (following the low-
water mark along the coast) and
straight baselines (which can be em-
ployed only in specified geographical
situations). The baseline rules take
into account most of the wide variety of
geographical conditions existing along
the coastlines of the world.

Baseline claims can extend mari-
time jurisdiction significantly seaward
in a manner that prejudices navigation,
overflight and other interests. Objec-
tive application of baseline rules
contained in the Convention can help
prevent excessive claims in the future
and encourage governments to revise
existing claims to conform to the rel-
evant criteria.
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Normal Baseline

Pursuant to article 5, the normal
baseline used for measuring the
breadth of the territorial sea is the low-
water line along the coast. U.S.
practice is consistent with this rule.

Reefs. In accordance with articleg]
in the case of islands situated on atolls
or of islands having fringing reefs, the
normal baseline is the seaward low-wa-
ter line on the drying reef charted as
being above the level of chart datum.
While the Convention does not address
reef closing lines, any such line is not to
adversely affect rights of passage, free-
dom of navigation, and other rights for
which the Convention provides.

Straight Baselines

Purpose. The purpose of authorizing
the use of straight baselines is to allow
the coastal State, at its discretion, to
enclose those waters which, as a result
of their close interrelationship with the
land, have the character of internal wa-
ters. By using straight baselines, a
State may also eliminate complex pat-
terns, including enclaves, in its
territorial sea, that would otherwise re-
sult from the use of normal baselines in
accordance with article 5. Properly
drawn straight baselines do not result
in extending the limits of the territorial
sea significantly seaward from those
that would result from the use of nor-
mal baselines.

With the advent of the EEZ, the
original reason for straight baselines
(protection of coastal fishing interests)
has all but disappeared. Their use in a
manner that prejudices international
navigation, overflight, and communica-
tions interests runs counter to the
thrust of the Convention’s strong pro-
tection of these interests. In light of
the modernization of the law of the sea
in the Convention, it is reasonable to
conclude that, as the Convention states,
straight baselines are not normal
baselines, straight baselines should be
used sparingly, and, where they are
used, they should be drawn conserva-
tively to reflect the one rationale for
their use that is consistent with the
Convention, namely the simplification
and rationalization of the measurement
of the territorial sea and other mari-
time zones off highly irregular coasts.

Areas of Application.  Straight
baselines, in accordance with article 7,
may be used only in two specific geo-
graphic circumstances, that is, (a) in
localities where the coastline is deeply
indented and cut into, or (b) if there is a
fringe of islands along the coast in the
immediate vicinity of the coast. Even if
these basic geographic criteria exist in
any particular locality, the coastal
State is not obliged to employ the
method of straight baselines, but may
(like the United States and other coun-
tries) instead continue to use the
normal baseline and permissible closing
lines across the mouths of rivers and
bays.

“Localities Where the Coastline
Is Deeply Indented and Cut Into.”
“Deeply indented and cut into” refers
to a very distinctive coastal configura-
tion. The United States has taken the
position that such a configuration must
fulfill all of the following characteris-
tics:

< Inalocality where the coastline
is deeply indented and cut into, there
exist at least three deep indentations;

e The deep indentations are in
close proximity to one another; and

= The depth of penetration of each
deep indentation from the proposed
straight baseline enclosing the indenta-
tion at its entrance to the sea is, as a
rule, greater than half the length of
that baseline segment.

The term “coastline” is the mean
low-water line along the coast; the term
“localities” refers to particular seg-
ments of the coastline.

“Fringe of Islands Along the
Coast in the Immediate Vicinity of
the Coast.” “Fringe of islands along
the coast in the immediate vicinity of
the coast” refers to a number of islands,
within the meaning of article 121(1).
The United States has taken the posi-
tion that a such a fringe of islands must
meet all of the following requirements:

e The most landward point of each
island lies no more than 24 miles from
the mainland coastline;

« Each island to which a straight
baseline is to be drawn is not more than
24 miles apart from the island from
which the straight baseline is drawn;
and

e The islands, as a whole, mask at
least 50% of the mainland coastline in
any given locality.

Criteria for Drawing Straight

Baseline Segments. The United
States has taken the position that, to be
consistent with article 7(3), straight
baseline segments must:

« Not depart to any appreciable ex-
tent from the general direction of the
coastline, by reference to general direc-
tion lines which in each locality shall
not exceed 60 miles in length;

« Not exceed 24 miles in length;
and

« Result in sea areas situated land-
ward of the straight baseline segments
that are sufficiently closely linked to
the land domain to be subject to the re-
gime of internal waters.

Minor Deviations.  Straight
baselines drawn with minor devia-
tions from the foregoing criteria are
not necessarily inconsistent with the
Convention.

Economic Interests.  Economic in-
terests alone cannot justify the location
of particular straight baselines. In
determining the alignment of particular
straight baseline segments of a baseline
system which satisfies the deeply
indented or fringing islands criteria, in
accordance with article 7(5), only those
economic interests may be taken into
account which are peculiar to the re-
gion concerned and only when the
reality and importance of the economic
interests are clearly evidenced by long
usage.

Basepoints. Except as noted in ar-
ticle 7(4), basepoints for all straight
baselines must be located on land terri-
tory and situated on or landward of the
low-water line. No straight baseline
segment may be drawn to a basepoint
located on the land territory of another
State.

Use of Low-tide Elevations as
Basepoints in a System of Straight
Baselines. In accordance with article
7(4), only those low-tide elevations
which have had built on them light-
houses or similar installations may be
used as basepoints for establishing
straight baselines. Other low-tide el-
evations may not be used as basepoints
unless the drawing of baselines to and
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from them has received general inter-
national recognition. The United
States has taken the position that
“similar installations” are those that
are permanent, substantial and actually
used for safety of navigation and that
“general international recognition” in-
cludes recognition by the major
maritime users over a period of time.

Effect on Other States. Article
7(6) provides that a State may not
apply the system of straight baselines
in such a manner as to cut off the terri-
torial sea of another State from the
high seas or an EEZ. In addition, ar-
ticle 8(2) provides that, where the
establishment of a straight baseline has
the effect of enclosing as internal wa-
ters areas which had not previously
been considered as such, a right of in-
nocent passage as provided in the
Convention shall exist in those waters.
Article 35(a) has the same effect with
respect to the right of transit passage
through straits.

Unstable Coastlines. As provided
in article 7(2), where a coastline, which
is deeply indented and cut into or
fringed with islands in its immediate vi-
cinity, is also highly unstable because of
the presence of a delta or other natural
conditions, the appropriate basepoints
may be located along the furthest sea-
ward extent of the low-water line. The
straight baseline segments drawn join-
ing these basepoints remain effective,
notwithstanding subsequent regression
of the low-water line, until the baseline
segments are changed by the coastal
State in accordance with international
law reflected in the Convention.

Other Baseline Rules

Low-tide Elevations. Under article
13, the low-water line on a low-tide el-
evation may be used as the baseline for
measuring the breadth of the territorial
sea only where that elevation is situ-
ated wholly or partly at a distance not
exceeding the breadth of the territorial
sea measured from the mainland or an
island. Where a low-tide elevation is
wholly situated at a distance exceeding
the breadth of the territorial sea from
the mainland or an island, even if it is
within that distance measured from a

straight baseline or bay closing line, it
has no territorial sea of its own. Low-
tide elevations can be mud flats, or
sand bars.

Combination of Methods . Article
14 authorizes the coastal State to de-
termine each baseline segment using
any of the methods permitted by the
Convention that suit the specific geo-
graphic condition of that segment, i.e.,
the methods for drawing normal
baselines, straight baselines, or closing
lines (discussed below).

Harbor Works. In accordance with
article 11, only those permanent man-
made harbor works which form an
integral part of a harbor system, such
as jetties, moles, quays, wharves,
breakwaters and sea walls, may be
used as part of the baseline for delimit-
ing the territorial sea.

Mouths of Rivers. If a river flows
directly into the sea without forming an
estuary, pursuant to article 9, the
baseline shall be a straight line drawn
across the mouth of the river between
points on the low-water line of its
banks. If the river forms an estuary,
the baseline is determined under the
provisions relating to juridical bays.

BAYS AND OTHER FEATURES
Juridical Bays

A “juridical bay” is a bay meeting the
criteria of article 10(2). Such a bay is a
well-marked indentation on the coast
whose penetration is in such proportion
to the width of its mouth as to contain
land-locked waters and constitute more
than a mere curvature of the coast. An
indentation is not a juridical bay unless
its area is as large as, or larger than,
that of the semi-circle whose diameter
is a line drawn across the mouth of that
indentation.

For the purpose of measurement,
article 10(3) provides that the indenta-
tion is that area lying between the
low-water mark around the shore of
the indentation and a line joining the
low-water mark of its natural entrance
points. Where, because of the presence
of islands, an indentation has more than

one mouth, the semi-circle shall be
drawn on a line as long as the sum total
of the lengths of the lines across the
different mouths. Islands within an in-
dentation shall be included as if they
were part of the water area of the in-
dentation for satisfaction of the
semi-circle test.

Under article 10(4), if the distance
between the low-water marks of the
natural entrance points of a juridical
bay of a single State does not exceed
24miles, the juridical bay may be de-
fined by drawing a closing line between
these two low-water marks, and the
waters enclosed thereby shall be con-
sidered as internal waters. Where the
distance between the low-water marks
exceed 24 miles, a straight baseline
of2# miles shall be drawn within the
juridical bay in such a manner as to
enclose the maximum area of water
that is possible within a line of that
length.

Historic Bays

Article 10(6) exempts so-called historic
bays from the rules described above.
To meet the standard of customary in-
ternational law for establishing a claim
to a historic bay, a State must demon-
strate its open, effective, long-term,
and continuous exercise of authority
over the bay, coupled with acquies-
cence by foreign States in the exercise
of that authority. An actual showing of
acquiescence by foreign States in such
a claim is required, as opposed to a
mere absence of opposition. The
United States has in the past claimed
Delaware Bay and the Chesapeake Bay
as historic. These bodies also satisfy
the criteria for juridical bays reflected
in the Convention.

Charts and Publication

Article 16(1) requires that the normal
baseline be shown on large-scale nauti-
cal charts, officially recognized by the
coastal State. Alternatively, the
coastal State must provide a list of
geographic coordinates specifying the
geodetic data. The United States
depicts its baseline on official charts
with scales ranging from 1:80,000 to
about 1:200,000. Drying reefs used for
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locating basepoints shall be shown by
an internationally accepted symbol for
depicting such reefs on nautical charts,
pursuant to article 6.

To comply with article 16(2), the
coastal State must give due publicity to
such charts or lists of geographical co-
ordinates, and deposit a copy of each
such chart or list with the Secretary-
General of the United Nations.

Closure lines for bays meeting the
semi-circle test must be given due pub-
licity, either by chart indications or by
listed geographic coordinates.

Islands

Article 121(1) defines an island as a
naturally formed area of land, sur-
rounded by water, which is above
water at high tide. Baselines are estab-
lished on islands, and maritime zones
are measured from those baselines, in
the same way as on other land terri-
tory. Inaddition, as previously
indicated, there are special rules for
using islands in drawing straight
baselines and bay closing lines, and
even low-tide elevations (which liter-
ally do not rise to the status of islands)
may be used as basepoints in specified
circumstances. These special rules are
not affected by the provision in article
121(3) that rocks which cannot sustain
human habitation or economic life of
their own shall have no EEZ or conti-
nental shelf.

Artificial Islands and
Off-shore Installations

Pursuant to articles 11, 60(8), 147(2)
and 259, artificial islands, installations
and structures (including such man-
made objects as oil drilling rigs,
navigational towers, and off-shore
docking and oil pumping facilities) do
not possess the status of islands, and
may not be used to establish baselines,
enclose internal waters, or establish or
measure the breadth of the territorial
sea, EEZ or continental shelf. Articles
60, 177(2), and 260 provide criteria for
establishing safety zones of limited
breadth to protect artificial islands, in-
stallations and structures and the
safety of navigation in their vicinity.

Roadsteads

Article 12 provides that roadsteads
normally used for the loading, unload-
ing, and anchoring of ships, and which
would otherwise be situated wholly or
partly beyond the outer limits of the
territorial sea, are included within the
territorial sea. Roadsteads included
within the territorial sea must be
clearly marked on charts by the coastal
State. Only the roadstead itself is ter-
ritorial sea; roadsteads do not generate
territorial seas around themselves; the
presence of a roadstead does not
change the legal status of the water
surrounding it.

NAVIGATION AND OVERFLIGHT

Internal Waters, Territorial Sea,
Straits, Archipelagic States,
Exclusive Economic Zone,

And High Seas (Parts II-V, VII)

Parts 11-V and V11 of the Convention
contain a critical, effective and delicate
balance between the interests of the in-
ternational community in maintaining
the freedom of navigation and those of
coastal States in their offshore areas.
As discussed in the previous section of
this Commentary, the Convention cre-
ates a distinct legal regime for each
maritime zone. This section analyzes
the rules set forth in each of these
regimes regarding the rights, duties
and jurisdiction of coastal States and
maritime States relating to navigation
and overflight.

The maritime zones off the coasts of
the United States are among the larg-
est and most economically productive
in the world. The United States also
remains the world’s preeminent mari-
time power. Accordingly, the impor-
tance to the United States in maintain-
ing the complex balance of interests
represented by these provisions of the
Convention cannot be overstated.

There are five elements of the Con-
vention essential to the maintenance of
this balance from the perspective of
navigation, overflight, telecommunica-
tions, and related uses:

= The rules for enclosing internal
waters and archipelagic waters within
baselines, and the prohibition on terri-
torial sea claims beyond 12 miles from
those baselines;

= The express protection for and
accommodation of passage rights
through internal waters, the territorial
sea, and archipelagic waters, including
transit passage of straits and archipe-
lagic sea lanes passage, as well as
innocent passage;

= The express protection for and
accommodation of the high seas free-
doms of navigation, overflight, laying
and maintenance of submarine cables
and pipelines, and related uses beyond
the territorial sea, including broad ar-
eas where there are substantial coastal
State rights and jurisdiction, such as
the EEZ and the continental shelf;

= The prohibition on regional ar-
rangements in areas that restrict the
exercise of these rights and freedoms
by third States without their consent;
and

= The right to enforce this balance
through arbitration or adjudication.

Rights, freedoms and jurisdiction
recognized and established by the
Convention are subject to Part XI1 of
the Convention on the Protection and
Preservation of the Marine Environ-
ment, discussed below. This includes
the duty of the flag State to ensure
thatifis ships comply with international
pollution control standards, and the
rule of sovereign immunity set forth in
article 236.

Internal Waters

Internal waters are those landward of
the baseline. Article 2 makes clear the
generally recognized rule that coastal
State sovereignty extends to internal
waters. In articles 218 and 220, the
Convention adds to general notions of
sovereignty and jurisdiction over inter-
nal waters by expressly authorizing
port State enforcement action within
internal waters for pollution violations
that have occurred elsewhere. This
authorization does not imply any limita-
tion on other enforcement actions that
coastal States may choose to exercise
in their ports or other internal waters.
Subject to ancient customs regard-
ing the entry of ships in danger or
distress (force majeure) and the excep-
tion noted below, the Convention does
not limit the right of the coastal State
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to restrict entry into or transit through
its internal waters, port entry, imports
or immigration.

The exception to the right of the
coastal State to deny entry into or tran-
sit through its internal waters is found
in article 8(2), which provides:

When the establishment of a straight
baseline . . . has the effect of enclosing
as internal waters areas which had not
previously been considered as such, a
right of innocent passage as provided in
this Convention shall exist in those wa-
ters.

If a foreign flag vessel is found in a
coastal State’s internal waters without
its permission, the full range of reason-
able enforcement procedures is
available against a foreign commercial
vessel. With respect to foreign war-
ships and other government ships on
non-commercial service, which are
immune from the enforcement jurisdic-
tion of all States except the flag State,
it may be inferred that a coastal State
may require such a vessel to leave its
internal waters immediately (cf. article
30). In addition, a port State has the
right to refuse to permit foreign ships
from entering or remaining within its
internal waters.

Territorial Sea

Right of Innocent Passage.  One of
the fundamental tenets in the interna-
tional law of the sea is that all ships
enjoy the right of innocent passage
through another State’s territorial sea.
(Innocent passage does not include a
right of overflight or submerged pas-
sage.) This principle finds expression
in article 17, and is developed further
throughout Section 3 of Part 11 of the
Convention (articles 17-32). These pre-
cise and objective rules governing
innocent passage represent a signifi-
cant advance in development of law of
the sea concepts.

The Convention defines “passage”
(article 18) and “innocent passage” (ar-
ticle 19), and lists those activities
considered to be non-innocent or
“prejudicial to the peace, good order or
security of the coastal State” (article

19(2)(a)-(1)).

The definition of passage in article
18 is essentially the same as that in
article 14(2) and (3) of the Territorial
Sea Convention. Three new elements
appear in article 18. First, the Conven-
tion recognizes that ports of a coastal
State may be located outside that
State’s internal waters (as, for ex-
ample, a roadstead or an offshore deep
water port). Second, the Convention
makes explicit that passage through
the territorial sea must be continuous
and expeditious. Third, the Convention
provides that passage includes stop-
ping and anchoring for the purpose of
rendering assistance to persons, ships
or aircraft in danger or distress,
thereby expanding upon the customary
right of “assistance entry.”

Article 19(2) adds to the basic defi-
nition of innocent passage, i.e., that
passage is innocent so long as it is not
prejudicial to the peace, good order, or
security of the coastal State, an all-in-
clusive list of activities considered to be
prejudicial to the peace, good order,
and security, and therefore inconsistent
with innocent passage. (Such activities
do not include the use of equipment em-
ployed to protect the safety or security
of the ship.) This list provides criteria
by which States can determine whether
a particular passage is innocent.

Article 19(2) refers to activities that
occur in the territorial sea. This means
that any determination of non-inno-
cence of passage by a transiting ship
must be made on the basis of acts it
commits while in the territorial sea.
Thus cargo, means of propulsion, flag,
origin, destination, or purpose of the
voyage cannot be used as criteria in de-
termining that the passage is not
innocent. This point is of major na-
tional security significance, in
particular because some 40 percent of
U.S. Navy combatant ships use nuclear
propulsion.

Article 20 requires that submarines
and other underwater vehicles must
navigate on the surface and show their
flag while in the territorial sea, unless
the coastal State decides to waive that
requirement (as has been done in the
NATO context).

Article 25(1) authorizes the coastal
State to take appropriate measures in
the territorial sea to prevent passage

that is not innocent. Pursuant to Ar-
ticle 25(2), the coastal State also may
take the measures necessary to pre-
vent any breach of the conditions for
admission of foreign ships to internal
waters, as well as calls at a port facility
outside internal waters.

Article 21(4) requires foreign ships
exercising the right of innocent passage
to comply with the laws and regula-
tions enacted by the coastal State in
conformity with the Convention, as
well as all generally accepted interna-
tional regulations relating to the
prevention of collisions at sea. Subject
to the provisions regarding ships
entitled to sovereign immunity, this
duty applies to all ships. However, the
Convention provides no authority for a
coastal State to condition the exercise
of the right of innocent passage by any
ships, including warships, on the giving
of prior notification to or the receipt of
prior permission from the coastal State.

Atrticles 21-24 add new and useful
details regarding the rights and duties
of coastal States and foreign ships. For
purposes such as resource conserva-
tion, environmental protection, and
navigational safety, a coastal State may
establish certain restrictions upon the
right of innocent passage of foreign
vessels, as set out in article 21. This
list is essentially new in the Convention
and is exhaustive.

Such restrictions must be reason-
able and necessary and not have the
practical effect of denying or impairing
the right of innocent passage. Article
24(1) provides that the restrictions
must not discriminate in form or in fact
against the ships of any State or those
carrying cargoes to, from, or on behalf
of any State. Pursuant to article 22,
the coastal State may, where necessary
having regard to the safety of naviga-
tion, require foreign ships exercising
the right of innocent passage to utilize
designated sea lanes and traffic separa-
tion schemes; tankers, nuclear powered
vessels, and ships carrying dangerous
or noxious substances may be required
to utilize such designated sea lanes.
Article 23 requires such ships, when
exercising innocent passage, to carry
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documents and observe special precau-
tionary measures established for such
ships by international agreements, in-
cluding the International Convention
for the Safety of Life at Sea, 1974, 32
UST 47, TIAS No. 9700 (SOLAS).

Article 21(2) imposes an additional
limitation, that such laws and regula-
tions shall not apply to the design,
construction, manning, or equipment
offdreign ships unless they are giving
effect to generally accepted interna-
tional rules or standards established
bythe International Maritime Organi-
zation (IMO). This rule does not affect
the right of the coastal State to estab-
lish and enforce its own requirements
for port entry, or preclude cooperation
between coastal States to enforce their
respective port entry requirements.
States may also agree to establish
higher standards for their ships or for
trade between them.

Article 24(2) requires the coastal
State to give appropriate publicity to
any dangers to navigation of which it
has knowledge within its territorial
sea.

Article 26 provides that no charge
(such as a transit fee) may be levied
upon foreign ships by reason only of
their passage through the territorial
sea. The only charges which may be
levied are for specific services rendered
to the ship, and any such charges must
be levied without discrimination.

Temporary Suspension of Inno-
cent Passage. Article 25(3) provides
that:

the coastal State may, without discrimi-
nation in form or in fact among foreign
ships, suspend temporarily in specified
areas of its territorial sea the innocent
passage of foreign ships if such suspen-
sion is essential for the protection of its
security, including weapons exercises.
Such suspension shall take effect only
after having been duly published.

The prohibition against discrimina-
tion “in form or in fact” is designed to
protect against acts which overtly
discriminate in a manner that is prohib-
ited by the article (discrimination “in
form”) and also against acts that, al-
though not overtly discriminatory,
have a discriminatory effect (discrimi-
nation “in fact”). “Weapons exercises”
includes weapons testing.

Rules Applicable to Merchant
Ships and Government Ships Oper-
ated for Commercial Purposes
(Articles 27 and 28). Article 27, con-
cerning criminal jurisdiction on board a
foreign ship, and article 28, concerning
civil jurisdiction in relation to foreign
ships, are taken almost verbatim from
articles 19 and 20 of the Territorial Sea
Convention, respectively, but have
been expanded to include the regime of
the EEZ and the rules of Part XI1 on
the protection and preservation of the
marine environment introduced by the
Convention.

Rules Applicable to Warships
and Other Government Ships Oper-
ated for Non-commercial Purposes
(Articles 29 to 32). Warships are de-
fined in article 29 for the purposes of
the Convention as a whole, including
articles 95, 107, 110, 111 and 236. The
Convention expands upon earlier defi-
nitions, no longer requiring that such a
ship belong to the “naval” forces of a
nation, under the command of an officer
whose name appears in the “Navy list”
and manned by a crew who are under
regular “naval” discipline. Article 29
instead refers to “armed forces” to ac-
commodate the integration of different
branches of the armed forces in various
countries, the operation of seagoing
craft by some armies and air forces,
and the existence of a coast guard as a
separate unit of the armed forces of
some nations, such as the United
States.

Under article 30, the sole recourse
available to a coastal State in the event
of noncompliance by a foreign warship
with that State’s laws and regulations
regarding innocent passage is to
require the warship to leave the terri-
torial sea immediately.

Article 31 provides that the flag
State bears international responsibility
for any loss or damage caused by its
warships or other government ships
operated for non-commercial purposes
to a coastal State as a result of noncom-
pliance with applicable law. This
provision is consistent with the modern
rules of State responsibility in cases of
State immunity.

Article 32 provides, in effect, that
the only rules in the Convention dero-
gating from the immunities of warships
and government ships operated for
non-commercial purposes are those
found in articles 17-26, 30 and 31.

Straits Used for International
Navigation (Part 111, Articles
34-39, 41-45)

The navigational provisions of the Con-
vention concerning international straits
are fundamental to U.S. national secu-
rity interests. Merchant ships and
cargoes, civil aircraft, naval ships and
task forces, military aircraft, and sub-
marines must be able to transit
international straits freely in their nor-
mal mode as a matter of right, and not
at the sufferance of the States border-
ing straits. The United States has
consistently made clear throughout its
history that it is not prepared to secure
these rights through bilateral arrange-
ments. The continuing U.S. position is
that these rights must form an explicit
part of the law of the sea. Part 111 of
the Convention guarantees these
rights.

With the expansion of the maxi-
mum permissible breadth of the
territorial sea from 3 to 12 miles, it was
necessary to develop stronger guaran-
tees for navigation and overflight on,
over, and under international straits.
Such rules were critical to maintain the
essential balance of interests between
States bordering straits and other con-
cerned States.

Part 111 applies to all straits used
for international navigation, regardless
of width, including their approaches,
unless there is a high seas/EEZ route
through the strait of similar conve-
nience with respect to navigational and
hydrographic characteristics. Part 111
applies three legal regimes to different
kinds of straits used for international
navigation.

Transit passage applies to straits
connecting one part of the high seas/
EEZ and another part of the high seas/
EEZ (article 37), except as noted
below. The great majority of strategi-
cally important straits, e.g., Gibraltar,
Bonifacio, Bab el Mandeb, Hormuz,
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Malacca, Singapore, Sunda, Lombok,
and the Northeast, Northwest, and
Windward Passages fall into this cat-
egory. However, it is use for inter-
national navigation, not importance,
that is the basic legal criterion, as
described below.

Archipelagic sea lanes passage re-
places transit passage as the relevant
regime that applies to straits within
archipelagic waters and the adjacent
territorial sea, where archipelagic
waters affecting such straits are estab-
lished in accordance with Part 1V of the
Convention. This would be the situa-
tion, for example, in the Sunda and
Lombok straits were Indonesia to des-
ignate archipelagic sea lanes. Transit
passage applies to routes through
islands groups to which the provisions
regarding archipelagic waters do not
apply.

Non-suspendable innocent passage
applies to straits connecting a part of
the high seas/[EEZ and the territorial
sea of a foreign State (article 45(1)(b)),
and to straits connecting one part of
the high seas/[EEZ and another part of
the high seas/[EEZ where the strait is
formed by an island of a State border-
ing the strait and its mainland, if there
exists seaward of the island a route
through the high seas/[EEZ of similar
convenience with regard to navigation
and hydrographic characteristics
(article 38(1)).

In addition, the Convention does
not alter the legal regime in straits
regulated by long-standing interna-
tional conventions in force specifically
relating to such straits. This provision
refers to the Turkish Straits (the
Bosporus and Dardanelles, connecting
the Black Sea and the Aegean Sea via
the Sea of Marmara) and the Strait of
Magellan.

Transit Passage. Part 111 of the
Convention protects long-standing
navigation and overflight rights in in-
ternational straits through the concept
of transit passage. This is the regime
governing the right of free navigation
and overflight for ships and aircraft in
transit in, over, and under straits used
for international navigation. Recogni-
tion of such a right was a fundamental
requirement for a successful Conven-
tion. With the extension by coastal

States of their territorial seas to 12
miles, over 100 straits, which previ-
ously had high seas corridors, became
overlapped by such territorial seas.
Without provision for transit passage,
navigation and overflight rights in
those straits would have been compro-
mised.

Read together, articles 38(2) and
39(1)(c) define transit passage as the
exercise of the freedom of navigation
and overflight solely for the purpose of
continuous and expeditious transit in
the normal modes of operation utilized
by ships and aircraft for such passage.
For example, submarines may transit
submerged and military aircraft may
overfly in combat formation and with
normal equipment operation; surface
warships may transit in a manner nec-
essary for their security, including
formation steaming and the launching
and recovery of aircraft, where consis-
tent with sound navigational practices.
Article 38(3) provides that any activity
which is not an exercise of the right of
transit passage remains subject to the
other applicable provisions of the Con-
vention.

Under article 44, a State bordering
an international strait may not suspend
transit passage through international
straits for any purpose, including mili-
tary exercises. Further, article 42(2)
requires that the laws and regulations
of the State bordering a strait relating
to transit passage not be applied so as
to have the practical effect of denying,
hampering or impairing the right of
transit passage.

Innocent Passage in International
Straits. Under article 45(1)(b), the re-
gime of innocent passage, rather than
transit passage, applies in straits used
for international navigation that con-
nect a part of the high seas or an EEZ
with the territorial sea of a coastal
State. There may be no suspension of
innocent passage through such straits,
and there is no right of overflight in
such straits. These so-called “dead-
end” straits include Head Harbour
Passage leading through Canadian ter-
ritorial sea to the United States’
Passamaquoddy Bay.

Under articles 38(1) and 45(1)(a),
the regime of non-suspendable innocent
passage also applies in those straits
formed by an island of a State border-
ing the strait and its mainland, where

there exists seaward of the island a
route through the high seas or EEZ of
similar convenience with regard to
navigational and hydrographical char-
acteristics.

International Straits Not Com-
pletely Overlapped by Territorial
Seas. The effect of article 36 is that
ships and aircraft transiting through or
above straits used for international
navigation which are not completely
overlapped by territorial seas and
through which there is a high seas or
EEZ corridor suitable for such naviga-
tion enjoy the high seas freedom of
navigation and overflight while operat-
ing in and over such a corridor.

Moreover, if the high seas route is
not of similar convenience with respect
to navigational or hydrographical char-
acteristics, the regime of transit
passage applies within such straits.
Thus, for example, a submarine may
transit submerged through the territo-
rial sea in a strait not completely
overlapped by territorial seas where
the territorial sea route is the only one
deep enough for submerged transit.

“Straits Used for International
Navigation.” Under the Convention,
the criteria in identifying an interna-
tional strait is not the name, the size or
length, the presence or absence of is-
lands or multiple routes, the history or
volume of traffic flowing through the
strait, or its relative importance to in-
ternational navigation. Rather, the
decisive criterion is its geography: The
fact that it is capable of being used for
international navigation to or from the
high seas or the EEZ.

The geographical definition contem-
plates a natural strait and not an
artificially constructed canal. Thus, the
transit passage regime does not apply
to the Panama and Suez Canals.

Legal Status of Waters Forming
International Straits.  The regime of
passage through international straits
does not affect the legal status of these
waters or the sovereignty or jurisdic-
tion of the States bordering straits
(article 34(1)). Article 34(2) requires
States bordering straits to exercise
their sovereignty and jurisdiction in ac-
cordance with Part 111 and other rules
of international law. States bordering
straits must not impede the right of
transit passage.
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Rights and Duties of States Bor-
dering Straits. Articles 41-44 address
the rights and duties of States border-
ing straits relating to a number of
topics, including navigational safety
and the prevention, reduction, and con-
trol of pollution from ships engaged in
transit passage.

Pursuant to article 41, States bor-
dering straits may designate sea
laneséhd prescribe traffic separation
schemes to promote navigational
safety. However, such sea lanes and
separation schemes must conform
togenerally accepted international
standards and be approved by the com-
petent international organization (i.e.,
the IMO) before the sea lanes and traf-
fic separation schemes may be put into
effect. Ships in transit must respect
properly designated sea lanes and traf-
fic separation schemes. Such traffic
separation schemes now exist in strate-
gic straits such as Hormuz, Gibraltar
and Malacca.

Article 42 specifically authorizes
States bordering straits to adopt non-
discriminatory laws and regulations
relating to transit passage through
straits in respect of the safety of navi-
gation and regulation of maritime
traffic as provided in article 41; the pre-
vention, reduction and control of
pollution by giving effect to applicable
international regulations regarding the
discharge of oil, oily wastes and other
noxious substances in the strait (i.e.,
the Protocol of 1978 relating to the
International Convention for the Pre-
vention of Pollution from Ships, 1973,
with annexes (95th Cong., 1st Sess.,
Sen. Ex. E, 96th Cong., 1st Sess., Sen.
Ex. C (MARPOL) and any applicable
regional agreement); the prevention of
fishing, including the stowage of fishing
gear by fishing vessels; and the loading
or unloading of any commaodity, cur-
rency or person in contravention of the
customes, fiscal, immigration or sanitary
laws and regulations of States border-
ing straits. Due publicity must be
given to these laws and regulations,
and foreign ships exercising the right
of transit passage are required by
article 42(4) to comply with them (sub-
ject to the provisions of the Convention
regarding ships entitled to sovereign
immunity).

Article 43 encourages users and
States bordering straits to cooperate
by agreement in the establishment and
maintenance of necessary navigational
or safety aids in the strait, and in other
improvements in aid of international
navigation, and for the prevention, re-
duction and control of pollution from
ships. The IMO has been active in pro-
moting such cooperation.

Duties of Ships and Aircraft Dur-
ing Transit Passage (Article 39).
Article 39(1) defines the common duties
both ships and aircraft have while exer-
cising the right of transit passage.
They include the duty to proceed with-
out delay through or over the strait, to
refrain from the threat or use of force
against States bordering straits, to
refrain from any activities other than
those incident to their normal modes
of€bntinuous and expeditious transit
(unless rendered necessary by force
majeure or by distress), and to comply
with other relevant provisions of Part
1.

In addition, ships in transit passage
are required by article 39(2) to com-
ply with the International Regula-
tions forPreventing Collisions at Sea,
1972, 28 UST 3459, TIAS No. 8587
(COLREGS), and other generally ac-
cepted international regulations,
procedures and practices for safety at
sea and for the prevention, reduction
and control of pollution from ships (i.e.,
those adopted by the IMO).

Aircraft in transit passage are re-
quired to observe the ICAO Rules of
the Air (Annex 2 to the International
Convention on Civil Aviation (61 Stat.
1180, TIAS No. 1591, 15 UNTS 295
(Chicago Convention)), as they apply to
civil aircraft. Article 39(3)(a) states
that State aircraft will normally comply
with such safety measures and operate
at all times with due regard for the
safety of navigation, as required by
article 3(d) of the Chicago Convention.
Aircraft in transit passage are also
required to maintain a continuous lis-
tening watch on the appropriate
frequency.

Archipelagic States
(Part 1V, Articles 46-54)

Part 1V represents a successful resolu-
tion, following years of controversy, of
the effort, led by Indonesia and the
Philippines, to achieve a special regime
for archipelagic States. The United
States and other maritime States were
willing to recognize the concept of ar-
chipelagic States only if its application
were limited and precisely defined and
did not impede rights of navigation and
overflight. In effect, the concept of ar-
chipelagic States creates a geographic
situation requiring the same kind of so-
lution as transit passage of straits, i.e.,
the right of navigation and overflight
on, over, and under the waters en-
closed. Acceptance of this principle
guarantees critical U.S. military and
commercial navigation rights.

Article 46 describes an archipelagic
State as one “constituted wholly by one
or more archipelagos” and may include
other islands. It defines an “archi-
pelago” as a:

group of islands, including parts of is-
lands, inter-connecting waters and
other natural features which are so
closely interrelated that such islands,
waters and other natural features form
an intrinsic geographical, economic and
political entity, or which historically
have been regarded as such.

Thus, the special regime of Part IV
only applies to island States; a conti-
nental State may not claim archipelagic
waters.

Archipelagic Baselines. A State
may enclose archipelagic waters within
archipelagic baselines that satisfy the
criteria specified in article 47. Depend-
ing on how the archipelagic baseline
system is established, the following
208tates could legitimately claim ar-
chipelagic waters: Antigua & Barbuda,
The Bahamas, Cape Verde, Comoros,
Fiji, Grenada, Indonesia, Jamaica,
Kiribati (in part), Maldives, Marshall
Islands (in part), Papua New Guinea,
Philippines, Saint Vincent and the
Grenadines, Sao Tome & Principe,
Seychelles, Solomon Islands (five archi-
pelagos), Tonga, Trinidad & Tobago,
and Vanuatu.
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The legal status of archipelagic wa-
ters, of the air space over archipelagic
waters, and of their bed and subsoil
isfescribed in article 49. Article 51
addresses existing agreements, tradi-
tional fishing rights, and existing
submarine cables. Archipelagic States
measure the breadth of their various
maritime zones from the archipelagic
baselines. They may also draw closing
lines delimiting internal waters of indi-
vidual islands following the rules set
out in articles 9-11.

Navigation and Overflight in Ar-
chipelagos. The right to navigate on,
under, and over archipelagic waters by
all kinds of ships and aircraft was a
critical goal of the United States during
the negotiations leading to the Conven-
tion. As with respect to the right of
transit passage through international
straits, the result of the negotiation
fully protects this right.

Archipelagic sea lanes passage is
very similar to the concept of transit
passage. Article 53(3) defines archipe-
lagic sea lanes passage as the exercise
of the rights of navigation and over-
flight in the normal mode solely for the
purpose of “continuous, expeditious and
unobstructed transit” through archipe-
lagic waters. For example, submarines
may transit submerged and military
aircraft may overfly in combat forma-
tion and with normal equipment
operation; surface warships may transit
in a manner necessary for their secu-
rity, including formation steaming and
the launching and recovery of aircraft,
where consistent with sound naviga-
tional practices. The provisions
regarding the width of archipelagic
sealanes were specifically designed
toatcommodate defensive formations
and navigation practices normally used
in open waters. Article 54, referring
back to article 44, provides that the
right of archipelagic sea lanes passage
cannot be impeded or suspended by
thearchipelagic State for any reason.

All ships and aircraft, including
warships and military aircraft, enjoy
the right of archipelagic sea lanes pas-
sage while transiting through, under,
or over the waters of archipelagos and
adjacent territorial seas via archipe-
lagic sea lanes. Articles 53(4) and
53(12) mean that archipelagic sea lanes

passage must be respected in all routes
normally used for international naviga-
tion and overflight, whether or not sea
lanes are actually designated under the
Convention.

Article 53 permits an archipelagic
State to designate sea lanes and air
routes for the exercise of archipelagic
sea lanes passage. Such archipelagic
sea lanes “shall include all normal pas-
sage routes . . . and all normal
navigational channels . ...” Each sea
lane is defined by a continuous line
from the point of entry into the archi-
pelago to the point of exit. Ships and
aircraft in designated archipelagic sea
lanes passage are required to remain
within 25 miles from either side of the
axis line and must approach no closer to
the coastline than 10 percent of the dis-
tance between the nearest islands.

Archipelagic sea lanes must con-
form to generally accepted inter-
national regulations, and must be re-
ferred to the “competent international
organization,” the IMO, with a view to
their adoption, before implementation.
Only after adoption by the IMO may
the archipelagic State implement archi-
pelagic sea lanes. No archipelagic
State has yet submitted any proposal
to the IMO.

The elements of the transit passage
regime for international straits apply to
archipelagic sea lanes passage. Article
54 applies, mutatis mutandis, the pro-
visions of articles 39 (duties of ships
and aircraft during their passage), 40
(research and survey activities), and 42
and 44 (laws, regulations, and duties of
States bordering straits relating to pas-
sage).

Article 52 provides that innocent
passage applies in archipelagic waters
other than designated archipelagic sea
lanes or the routes through which
archipelagic sea lanes passage is guar-
anteed. All the normal rules of inno-
cent passage apply, and there is no
right of overflight or submerged pas-
sage. Inisland groups where a State
either may not claim archipelagic wa-
ters under the Convention, or has not
done so, the other rules of the Conven-
tion apply, including the rules
regarding transit passage of straits.

The Contiguous Zone (Article 33)

In the contiguous zone, vessels and
aircraft enjoy the same high seas free-
doms of navigation and overflight as in
the EEZ.

The Exclusive Economic Zone
(Part V, Articles 55-60, 73)

From the perspective of the United
States, Part V (articles 55-75) provides
a regime for the EEZ that achieves a
proper, long-term balance between
coastal interests and maritime inter-
ests. These provisions enable the
coastal State to explore, exploit, con-
serve and manage resources out to
200miles from coastal baselines, while
allowing other States to navigate, over-
fly and conduct related activities in the
EEZ.

The United States is far and away
the world’s primary beneficiary in each
respect. From a coastal perspective,
the United States has an EEZ which is
among the largest and richest of any in
the world, with extensive living and
non-living resources. From a maritime
perspective, U.S. military and commer-
cial ships and aircraft, as well as U.S.
trade and communications, are guaran-
teed in the EEZs of other States
essential navigational and related free-
doms, from military exercises to laying
cables and pipelines.

Article 56 defines the rights, juris-
diction, and duties of the coastal State
in the EEZ. Paragraph 1 of this article
distinguishes sovereign rights and ju-
risdiction, as follows:

1. In the exclusive economic zone,
the coastal State has:

(a) sovereign rights for the purpose
of exploring and exploiting, conserving
and managing the natural resources,
whether living or non-living, of the
waters superjacent to the sea-bed and
of the sea-bed and its subsoil, and with
regard to other activities for the eco-
nomic exploitation and exploration of
the zone, such as the production of en-
ergy from the water, currents and
winds;

(b) jurisdiction as provided for in
the relevant provisions of the Conven-
tion with regard to:
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(i) the establishment and use of
artificial islands, installations and
structures (i.e., article 60);

(i) marine scientific research
(i.e., Part XI11);

(i) the protection and preserva-
tion of the marine environment (i.e.,
Part XI1, particularly article 220);

(c) other rights and duties pro-
vided for in the Convention.

Article 56 enumerates the rights of
the coastal State in the EEZ. Article
56(1)(a) establishes the sovereign
rights of the coastal State. Article
56(1)(b) sets forth the nature and scope
of coastal State jurisdiction with re-
spect to specific matters. The terms
“sovereign rights” and “jurisdiction”
are used to denote functional rights
over these matters and do not imply
sovereignty. A claim of sovereignty in
the EEZ would be contradicted by the
language of articles 55 and 56 and pre-
cluded by article 58 and the provisions
it incorporates by reference.

Pursuant to Article 58, in the EEZ
all States enjoy the high seas freedoms
of navigation and overflight, laying of
submarine cables and pipelines, and
other internationally lawful uses of the
seas related to those freedoms, such as
those associated with the operation of
ships, aircraft and submarine cables
and pipelines, and which are compatible
with the other provisions of the Con-
vention. Articles 88 to 115, which
(apart from the fuller enumeration of
freedoms in article 87) set forth the en-
tire regime of the high seas on matters
other than fisheries, apply to the EEZ
in so far as they are not incompatible
with Part V. These rights are the same
as the rights recognized by interna-
tional law for all States on the high
seas.

Military activities, such as anchor-
ing, launching and landing of aircraft,
operating military devices, intelligence
collection, exercises, operations and
conducting military surveys are recog-
nized historic high seas uses that are
preserved by article 58. Under that
article, all States have the right to con-
duct military activities within the EEZ,
but may only do so consistently with
the obligation to have due regard to

coastal State resource and other rights,
as well as the rights of other States as
set forth in the Convention. Itis the
duty of the flag State, not the right of
the coastal State, to enforce this “due
regard” obligation.

The concept of “due regard” in the
Convention balances the obligations of
both the coastal State and other States
within the EEZ. Article 56(2) provides
that coastal States “shall have due re-
gard to the rights and duties of other
States” in the EEZ. Article 58(3)
places similar requirements on other
States in exercising their rights, and in
performing their duties, in the EEZ.
Although it is not specific, article 59
provides a basis for resolving disputes
over any rights and duties not allocated
by articles 56, 58 and other provisions
of the Convention. The conflict “should
be resolved on the basis of equity and
in the light of all the relevant circum-
stances, taking into account the
respective importance of the interests
involved to the parties as well as to the
international community as a whole.”

Article 60 sets out the provisions
permitting the coastal State to con-
struct and to authorize and regulate
the construction, operation, and use
ofértificial islands, installations
and&tructures used for the purposes
provided for in article 56(1) and other
economic purposes, and other installa-
tions and structures that may inter-
fere with the exercise of the coastal
State’s rights in its EEZ. This provi-
sion does not preclude the deployment
of listening or other security-related
devices. Article 60(3) requires the
coastal State to give “due notice” of
artificial islands, installations and
structures and to remove those no
longer in use in accordance with gener-
ally accepted international standards
established by the IMO (e.g., IMO
Assembly Resolution A.672(16)).
Article 60(4)-(6) permits the coastal
State to establish and givenbtice of
reasonable safety zoneséround such
structures not to exceed 500 meters in
breadth except in accordance with gen-
erally accepted international standards
or as recommended by the IMO, and

requires ships to respect the zone and
generally accepted international navi-
gational standards.

Article 60(7) provides that artificial
islands, installations and structures,
and the safety zones around them, may
not be located where they may cause
interference with the use of recognized
sea lanes essential to international
navigation.

Of the remaining 15 articles on the
EEZ (articles 61-75), 13 specifically re-
late to living resources jurisdiction in
the zone, and are discussed below in
the section on living marine resources;
the other two are discussed below in
the section on maritime boundary de-
limitation.

Consistent with article 73, the
coastal State may, in the exercise of its
sovereign rights over living resources
in the EEZ, take such measures, in-
cluding boarding, inspection, arrest,
and judicial proceedings against foreign
vessels as are necessary to ensure com-
pliance with its rules and regulations
adopted in conformity with the Con-
vention. Arrested vessels and their
crews are to be promptly released upon
the posting of reasonable bond or other
security. In cases of arrest or deten-
tion of foreign vessels, the coastal State
is required to notify the flag State
promptly, through appropriate chan-
nels, of the action taken and of any
penalties imposed.

While no State has claimed an
EEZeéktending beyond 200 miles from
coastal baselines, several of the States
which have declared EEZs claim rights
to regulate activities within the EEZ
well beyond those authorized in the
Convention. For example, Iran claims
the right to prohibit all foreign military
activities within its EEZ. The United
States does not recognize such claims,
which are not within the competence of
coastal States under the Convention.
Accession to the Convention will sig-
nificantly enhance the ability of the
United States to deal with such exces-
sive claims, and to prevent their
proliferation, on the basis of the bal-
ance of interests reflected in the
Convention.
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High Seas
(Part VII, Articles 86-115)

Freedom to navigate and operate on,
over, and under the high seas is a cen-
tral requirement of the United States.
The high seas provisions of the Con-
vention reproduce the provisions of the
1958 Convention on the High Seas, 13
UST 2312, TIAS No. 5200 (High Seas
Convention), with some very useful
clarifications and updating that, for
example, protect scientific research
andfacilitate enforcement against
drug&muggling and unauthorized
broadcasting. The relatively sparse
anti-pollution provisions of the High
Seas Convention have been replaced
bythe strong and elaborate environ-
mental provisions discussed in the
nextSection of this Commentary.

Pursuant to article 87, all ships
andaircraft, including warships and
military aircraft, enjoy freedom of
movement and operation on and over
the high seas. For warships and mili-
tary aircraft, this includes task force
maneuvering, flight operations, mili-
tary exercises, surveillance, intelli-
gence gathering activities, and ord-
nance testing and firing.

All of these activities must be con-
ducted with due regard for the rights of
other States and the safe conduct and
operation of other ships and aircraft.
The exercise of any of these freedoms
is subject to the conditions that they
betaken with “reasonable” regard,
according to the High Seas Convention,
or “due” regard, according to the LOS
Convention, for the interests of other
nations in light of all relevant circum-
stances. There is no substantive
difference between the two terms. The
“reasonable regard/due regard” stan-
dard requires any using State to be
cognizant of the interests of others in
using a high seas area, to balance those
interests with its own, and to refrain
from activities that unreasonably inter-
fere with the exercise of other States’
high seas freedoms in light of that bal-
ancing of interests. Articles 87, 89, and
90 prohibit any State’s attempt to im-
pose its sovereignty on the high seas;
they are open to use by all States,
whether coastal or land-locked.

Security Zones. Some coastal
States have claimed the right to estab-
lish military security zones, beyond the
territorial sea, in which they purport to
regulate the activities of warships and
military aircraft of other nations by
such restrictions as prior notification or
authorization for entry, limits on the
number of foreign ships or aircraft
present at any given time, prohibitions
on various operational activities, or
complete exclusion. There is no basis
in the Convention, or other sources of
international law, for coastal States to
establish security zones in peacetime
that would restrict the exercise of non-
resource-related high seas freedoms
beyond the territorial sea. Accord-
ingly, the United States does not
recognize the peacetime validity of any
claimed security or military zone sea-
ward of the territorial sea which
purports to restrict or regulate the
high seas freedoms of navigation and
overflight, as well as other lawful uses
of the sea.

Peaceful purposes (article 88) is
discussed below in connection with ar-
ticle 301, on peaceful uses of the seas, in
the section on general provisions.

Nationality, Status, and Duties of
Ships (Articles 91-96). Articles 91-92
pertain to the nationality and status of
ships. Article 91 requires, inter alia,
that, for a State to grant its nationality
to a ship, there must be a genuine link
between the flag State and the ship.
Article 92 provides that ships shall sail
under the flag of one State only, save in
certain exceptional cases, and be sub-
ject only to that State’s jurisdiction
while on the high seas. A ship that
sails under two or more flags, using
them according to convenience, may
not claim any of the nationalities in
guestion and may be treated as a state-
less vessel.

Article 93 deals explicitly with
ships flying the flag of the United Na-
tions and its specialized agencies or the
International Atomic Energy Agency.
Article 94 sets out new, stricter duties
of flag States with respect to their ves-
sels, including such duties regarding
the safety of navigation, that have been
elaborated primarily under the aus-
pices of the IMO.

While the general rule of exclusive
flag State jurisdiction over vessels on
the high seas has long standing in inter-
national law, the United States and
other members of the international
community have developed procedures
for resolving problems that have arisen
in certain contexts, including drug
smuggling, illegal immigration and fish-
ing, when States are unable or
unwilling to exercise responsibility
over vessels flying their flag. These
procedures, several of which are con-
tained in international agreements,
typically seek to ensure that the flag
State gives expeditious permission to
other States for the purpose of board-
ing, inspection and, where appropriate,
taking law enforcement action with re-
spect to its vessels.

Sovereign Immunity (Articles
29-32, 95-96, 236). The Convention
protects and strengthens the key
principle of sovereign immunity for
warships and military aircraft. Al-
though not a new concept, sovereign
immunity is a principle of vital impor-
tance to the United States. The Con-
vention provides for a universally rec-
ognized formulation of this principle.

As discussed above, with respect to
the territorial sea regime, articles 29
through 32 set forth the sovereign im-
munity rules applicable to warships and
other government ships operated for
non-commercial purposes.

Article 32 provides that, with such
exceptions as are contained in subsec-
tion A and in articles 30 and 31
(discussed above), nothing in the Con-
vention affects the immunities of
warships and other government ships
operated for non-commercial purposes.

Regarding the definition of “war-
ship,” article 29 expands the traditional
definition to include all ships belonging
to the armed forces of a State bearing
the external markings distinguishing
the character and nationality of such
ships, under the command of an officer
duly commissioned by the government
of that State and whose name appears
in the appropriate service list of offic-
ers, and manned by a crew which is
under regular armed forces discipline.
A ship need not be armed to be
regarded as a warship.
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Concerning government ships oper-
ated for non-commercial purposes,
these would include auxiliaries, which
are vessels, other than warships, that
are owned or operated by the armed
forces. Like warships, they are im-
mune from arrest and search, whether
in port or at sea, and exempt from for-
eign taxes and enforcement of foreign
laws and regulations; further, the flag
State exercises exclusive control over
all passengers and crew onboard.

Articles 95-96 address these issues
with respect to the high seas regime.
Article 95 provides that warships on
the high seas have complete immunity
from the jurisdiction of any State other
than the flag State. Article 96 provides
that ships owned or operated by a
State and used only on government
non-commercial service shall, on the
high seas, have complete immunity
from the jurisdiction of any State other
than the flag State.

Finally, article 236 makes clear
thatthe provisions of Part XI1 do not
apply to any warship, naval auxiliary,
other vessels or aircraft owned or oper-
ated by a State and used, for the time
being, only on government non-com-
mercial service. However, each State
must ensure, by the adoption of appro-
priate measures not impairing opera-
tions or operational capabilities of such
vessels or aircraft owned or operated
by it, that such vessels or aircraft act
inalmanner consistent, so far as is
reasonable and practicable, with the
Convention.

Penal Jurisdiction in Matters of
Collision or Any Other Incident of
Navigation (Article 97).  Article 97 re-
states existing international law
relating to this subject.

Assistance to Persons, Ships,
and Aircraft in Distress (Article 98).
The law has long realized the impor-
tance of rendering assistance to
persons in distress at sea. Article 98
replicates verbatim article 12 of the
High Seas Convention. The duty to
rescue also appears in the International
Convention for the Unification of Cer-
tain Rules Relating to Salvage of
Vessels at Sea, September 23, 1910,
378tat. 1658, TIAS No. 576, and the
International Convention on Salvage,
1989, article 10, Sen. Treaty Doc. 102-
12. Article 98 is implemented by
460.S.C. §§ 2303 & 2304.

Duty of Masters. In addition, the
United States is a Party to the SOLAS
Convention, which requires the master
of every merchant ship and private
vessel not only to speed to the assis-
tance of persons in distress, but to
broadcast warning messages with re-
spect to dangerous conditions or
hazards encountered at sea (Chapter V,
Regulations 10 and 2).

Prohibition of the Transport
Of Slaves (Article 99). Article 99 is
identical to article 13 of the High Seas
Convention and relates to the Conven-
tion to Suppress the Slave Trade and
Slavery of September 25, 1926, 46 Stat.
2183, TS No. 778, 2 Bevans 607, 60
LNTS 253; the Protocol of December 7,
1953 Amending the Slavery Conven-
tion of September 25, 1926, 7 UST 479,
TIAS No. 3532, 182 UNTS 51; and
theSupplementary Convention on
theBbolition of Slavery, the Slave
Trade and Institutions and Practices
Similar to Slavery of September 5,
1956, 180ST 3201, TIAS No. 6418,
2660OJNTS 3. This obligation is imple-
mented in 18 U.S.C. §§ 1581-88 (1982),
and gives effect to the policy enunci-
ated by the Thirteenth Amendment to
the Constitution of the United States.

The Slavery Convention, Amending
Protocol, and Supplementary Conven-
tion do not authorize nonconsensual
high seas boarding by foreign flag ves-
sels. Nevertheless, article 22(1) of the
High Seas Convention authorized
nonconsensual boarding by a warship
where there exists reasonable ground
for suspecting that a vessel is engaged
in the slave trade. Article 110(1)(b) of
the LOS Convention reaffirms this ap-
proach.

Piracy (Articles 100-107). De-
spised by all nations since earliest
recorded history, piracy continues to be
amajor problem in certain parts of the
world. Articles 100-107 reaffirm the
rights and obligations of all States to
suppress piracy on the high seas.

The U.S. Constitution (article I,
section 8) provides that:

The Congress shall have Power .. . to
define and punish piracies and felonies
committed on the high seas, and of-
fences against the Law of Nations.

Congress has exercised this power
by enacting 18 U.S.C. § 1651, which
provides that:

Whoever, on the high seas, commits the
crime of piracy as defined by the law of
nations, and is afterwards brought into
or found in the United States, shall be
imprisoned for life.

Congress has further exercised this
power, including with respect to cer-
tain acts not regarded as piracy under
international law, by enacting 18 U.S.C.
88 1651-61 (piracy), 49 U.S.C. 88
1472(i)-(n) (aircraft piracy), 33 U.S.C.
8§ 381-84 (regulations for suppression
piracy), and 18 U.S.C. 88 1654
(privateering). These statutes provide
a firm basis for implementing the rel-
evant provisions of the Convention and
other applicable international law.

Suppression of International
Narcotics Traffic (Article 108).  Ar-
ticle 108 of the Convention provides a
valuable additional tool in support of
the war on illicit drugs. This article
requires all States to cooperate in the
suppression of illicit traffic in narcotic
drugs and psychotropic substances
engaged in by ships on the high seas
contrary to international conventions.
This article also permits any State
which has reasonable grounds for
believing that a ship flying its flag is
engaged in illicit traffic to request the
cooperation of other States to suppress
such traffic.

This principle finds expression in
other international law, including in the
Single Convention on Narcotic Drugs,
1961, 18 UST 1407, TIAS No. 6298,
5200NTS 204. Article 17 of the
19880nited Nations Convention
against lllicit Traffic in Narcotic
Drugsahd Psychotropic Substances,
Sen. Treaty Doc. 101-4, also mandates a
consensual regime for the boarding of
foreign flag vessels suspected of drug
trafficking at sea. The United States
has entered into a number of bilateral
maritime counter-narcotics agree-
ments, for example with the United
Kingdom (33 UST 4224, TIAS No.
10296, 1285 UNTS 197), Belize (TIAS
No. 11914), Panama (TIAS No. 11833)
and Venezuela (TIAS No. 11827).

Implementing legislation in this
field includes 49 U.S.C. §§ 781-789,
140.S.C. § 89, 22 U.S.C. §2291, and
460.S.C. App. § 1903 et seq.
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Suppression of Unauthorized
Broadcasting (Article 109).  Article
109 is designed to aid in the suppres-
sion of “pirate broadcasting” and
supports the Regulations annexed to
the 1973 International Telecommunica-
tion Convention, 28 UST 2495, TIAS
No. 8572; the 1982 International Tele-
communication Convention, 99th Cong.,
1st Sess. Treaty Doc. 99-6; and the
1979Radio Regulations, 97th Cong.,
1stSess. Treaty Doc. 97-21. Unautho-
rized broadcasting from international
waters is made a crime in the United
States by 47 U.S.C. § 502 (1982).

Warship’s Right of Approach
And Visit (Article 110).  Article 110 of
the Convention reaffirms the right of
warships, military aircraft or other
duly authorized ships or aircraft to
approach and visit other vessels to
ensure that they are not engaged in
various illegal activities. This is a right
of great importance to the United
States. Article 110 permits the right
ofizisit to be exercised if there are rea-
sonable grounds for suspecting that a
foreign flag vessel is engaged in piracy,
the slave trade, or unauthorized broad-
casting; is without nationality; or is,
inteality, of the same nationality as
theWarship. The maintenance and
continued respect for these rights are
essential to maritime counter-narcotics
and alien smuggling interdiction opera-
tions.

Hot Pursuit (Article 111).  Article
111 of the Convention provides a
detailed elaboration of the concept of
“hot pursuit,” based on article 23 of the
High Seas Convention. However, the
Convention expands this concept to
take into account the development of
the EEZ and archipelagic waters, and
provides further details with respect to
aircraft engaged in hot pursuit. These
modifications increase U.S. ability to
pursue criminals, such as drug traffick-
ers, as well as those who violate U.S.
fisheries laws.

Cables and Pipelines
(Articles 79, 87(1)(c), 112-115). The
provisions on submarine cables and
pipelines codify the right to lay and
operate them. These provisions repli-
cate their counterparts in article 4 of
the Convention on the Continental
Shelf, 15 UST 471, TIAS No. 5578, and
articles 26-29 of the High Seas Conven-

tion, which themselves reflect the pro-
visions of the 1884 Convention on the
Protection of Submarine Cables,
248tat. 989, TS No. 380, as amended
258tat. 1414, TS Nos. 380-1 and 380-2,
380-3, 1 Bevans 89, 112, 114. The 1884
Submarine Cables Convention is imple-
mented in 47 U.S.C. § 21 et seq. (1982).

Submarine cables include telegraph,
telephone, and high-voltage power
cables, which are essential to modern
communications. In light of the extra-
ordinary costs and increasing impor-
tance to the world economy of undersea
telecommunications cables, particularly
the new fiber-optic cables, it is signifi-
cant that the Convention strengthens
the protections for the owners and
operators of these cables in the event
ofbreakage.

Pipelines include those which de-
liver water, oil and natural gas, and
other commodities. The Convention
recognizes that pipelines may pose an
environmental threat to the coastal
State and, therefore, it increases the
authority of the coastal State on its
continental shelf over the location of
pipelines and with respect to pollution
therefrom.

PROTECTION AND PRESER-
VATION OF THE MARINE
ENVIRONMENT (PART XIl,
ARTICLES 192-237)

The Law of the Sea Convention is the
strongest comprehensive environmen-
tal treaty now in existence or likely to
emerge for quite some time. Part XI1
establishes, for the first time, a com-
prehensive legal framework for the
protection and preservation of the
marine environment. By addressing all
sources of marine pollution, such as pol-
lution from vessels, sea-bed activities,
ocean dumping, and land-based
sources, Part XI1 promotes continuing
improvement in the health of the
world’s oceans. It effectively and
expressly balances economic and envi-
ronmental interests in general, and
theinterests of coastal states in pro-
tecting their environment and natural
resources with the rights and freedoms
of navigation in particular. Compliance
with Part XII's environmental obliga-
tions is subject to compulsory arbi-
tration or adjudication.

Part XI1 thus creates a positive and
unprecedented framework for marine
environmental protection that will
encourage all Parties to take their envi-
ronmental obligations seriously and
come together to address issues of com-
mon and pressing concern.

Definitions (Article 1)

Atrticle 1 defines two terms used in
Part XI1: “pollution of the marine envi-
ronment” and “dumping.” The term
“marine environment” is understood to
include living resources, marine ecosys-
tems, and the quality of seawater.

General Obligations
(Articles 192-196)

Section 1 sets forth general provisions
relating to the protection and preserva-
tion of the marine environment.
Article 192 clearly establishes the
legal@uty of all States to protect and
preserve the marine environment. The
remaining provisions require States,
inter alia, to adopt pollution control
measures to ensure that activities un-
der their control are conducted so as
not to cause environmental damage to
other States or result in the spread of
pollution beyond their own offshore
zones.

Global and Regional Cooperation
(Articles 197-201)

Section 2 provides for global and
regional cooperation for the protection
and preservation of the marine envi-
ronment. Cooperation includes, inter
alia, development of rules, standards,
and recommended practices and
procedures for the protection and pres-
ervation of the marine environment
(article 197), notification of imminent or
actual damage to other States likely to
be affected (article 198), development
of contingency plans to respond to pol-
lution incidents (article 199), promotion
of research and exchange of informa-
tion (article 200), and establishment of
appropriate scientific criteria for rules,
standards and recommended practices
and procedures for the prevention,
reduction and control of pollution of
themarine environment (article 201).
(Article 242 adds provisions for inter-
national cooperation in research for
environmental purposes.)
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Technical Assistance
(Articles 202-203)

Section 3 provides for the promotion of
programs and appropriate scientific
and technical assistance related to pro-
tection and preservation of the marine
environment, especially to developing
States.

Monitoring and Environmental
Assessment (Articles 204-206)

Section 4 establishes rules for monitor-
ing and environmental assessment.
Article 204 sets forth obligations relat-
ing to monitoring the risks or effects of
pollution on the marine environment,
including the effects of activities which
States permit or in which they engage.

Article 206 relates to the environ-
mental assessment of certain activities
on the marine environment. When
States have reasonable grounds for
believing that planned activities under
their jurisdiction or control may cause
substantial pollution of or significant
and harmful changes to the marine
environment, they shall, as far as prac-
ticable, assess the potential effects of
such activities on the marine environ-
ment and shall communicate reports of
the results of such assessments in the
manner provided in article 205. (The
requirements for assessment of poten-
tial environmental impacts of deep
sea-bed mining activity are discussed
below in connection with the deep
sea-bed mining provisions of the Con-
vention and the 1994 Agreement
generally.)

International Rules and National
Legislation to Prevent, Reduce,
and Control Pollution of the Marine
Environment (Articles 207-212)

Section 5 obligates States to adopt laws
and regulations to prevent, reduce and
control pollution of the marine environ-
ment from land-based sources, sea-bed
activities subject to national jurisdic-
tion, deep sea-bed mining (activities in
the Area), ocean dumping, vessels, and
the atmosphere. As a general rule,
these articles require States to adopt
laws and regulations that are no less ef-
fective than international rules; to

endeavor to harmonize their policies at
the regional level; and to cooperate to
develop international rules.

Although States are not legally
bound by an international agreement to
which they are not party, the require-
ment that their national laws at least
have the same effect as, or be no less
effective than, internationally agreed
minimum standards of environmental
protection is an important step forward
in marine environmental protection.

Below is a discussion of the status
of the development of international
standards, national legislation, and
other international activity relating to
the sources of pollution identified in
section 5, noting where the United
States has already implemented these
articles.

Pollution From Land-based
Sources (Article 207). The Conven-
tion will be the first legally binding
global agreement governing marine
pollution from land-based sources.
Article 207 requires that national laws
for the prevention of marine pollution
from land-based sources take into ac-
count internationally agreed standards.
The Montreal Guidelines for the Pro-
tection of the Marine Environment
Against Pollution from Land-Based
Sources, adopted by the Governing
Council of the United Nations Environ-
ment Program (Decision 13/18/11 of the
Governing Council of UNEP of May 24,
1985), are internationally agreed guide-
lines adopted with a view to assisting
governments in developing interna-
tional agreements and national
legislation relating to land-based
sources of pollution.

Since land-based sources of pollu-
tion continue to account for approx-
imately 80 percent of all marine pollu-
tion, global discussions are ongoing in
an effort to address more fully this
source of pollution. In recognition of
the importance of this problem and
aséh outgrowth of the 1992 United
Nations Conference on Environment
and Development, the United States
inlate 1995 will host an international
conference on land-based sources of
marine pollution. This conference is
expected, inter alia, to result in a glo-
bal action plan to address land-based
sources of marine pollution.

On a regional basis, the United
States is party to two regional agree-
ments that contain general provisions
on land-based sources of marine pollu-
tion: the Convention for the Protection
of the Natural Resources and Environ-
ment of the South Pacific Region (the
SPREP Convention), Sen. Treaty Doc.
101-21, and the Convention for the Pro-
tection and Development of the Marine
Environment of the Wider Caribbean
Region (the Cartagena Convention),
TIAS No. 11085. Under the auspices of
the Cartagena Convention and the
United Nations Regional Seas Pro-
gram, the United States and other
Caribbean States are presently consid-
ering the need for, and elements of, a
possible protocol to the Cartagena Con-
vention on land-based sources of
marine pollution. In addition, the Pro-
tocol on Environmental Protection to
the Antarctic Treaty, Sen. Treaty Doc.
102-22, to which the United States is a
signatory, and the Arctic Environmen-
tal Protection Strategy address
land-based sources of marine pollution.

The United States already has
national legislation addressing land-
based sources of marine pollution; this
legislation takes into account the
recommendations of the Montreal
Guidelines described above. U.S. laws
include the Clean Water Act, 33 U.S.C.
8§ 1251-1387, which specifically ad-
dresses marine water quality, and
other statutes (such as the Solid Waste
Disposal Act, 42 U.S.C. 88 6901-6992,
the Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act, 42 U.S.C. § 9601-9675, and the
Federal Insecticide, Fungicide, and Ro-
denticide Act, 7 U.S.C. §§ 136-136y)
which regulate the release of pollutants
and other materials into the environ-
ment. See also the Refuse Act, 33
U.S.C. 8§ 407 et seq., and the Coastal
Zone Management Act of 1972, 16
U.S.C. § 1451 et seq.

Pollution From Sea-bed Activities
Subject to National Jurisdiction (Ar-
ticle 208). The Convention will be the
first legally binding global agreement
governing pollution from sea-bed ac-
tivities. Article 208 requires that
coastal State laws governing pollution
from sea-bed activities be no less effec-
tive than international rules and
standards. Although there are many
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potential sea-bed activities, including
the mining of coral, placers, and sand,
the most common sea-bed activity is
the exploration and exploitation of oil
and gas. Internationally, the need for
regulation of this industry is reviewed
periodically by the IMO. Regionally,
article 8 of the SPREP Convention and
article 8 of the Cartagena Convention
address pollution from sea-bed activi-
ties.

The United States has domestic
legislation that addresses pollution
from sea-bed activities of persons sub-
ject to U.S. jurisdiction, both in areas
subject to U.S. jurisdiction and beyond.
These include the Outer Continental
Shelf Lands Act, 33 U.S.C. §§ 1331-
1356 and the Deep Seabed Hard
Minerals Resources Act (“DSHMRA”),
30 U.S.C. 88 1401 et seq.

Pollution From Deep Sea-bed
Mining (Activities in the Area) (Ar-
ticle 209). International rules and
national legislation relating to pollution
from deep sea-bed mining have yet to
be developed. As discussed in the sec-
tion of this Commentary on deep
sea-bed mining, the environmental pro-
tection provisions of the Convention
relating to activities in the Area are
quite strong and comprehensive. The
1994 Agreement further strengthens
these provisions by requiring, inter
alia, that all applications for approval
of plans of work be accompanied by an
assessment of the potential environ-
mental impacts of the proposed
activities and that the International
Sea-bed Authority adopt rules, regula-
tions and procedures on marine
environmental protection as part of its
early functions prior to the approval of
the first plan of work for exploitation
(Annex, section 1(5)(g), (7)). The
DSHMRA addresses pollution from
sea-bed activities of persons subject to
U.S. jurisdiction in areas beyond na-
tional jurisdiction, including provision
for an environmental impact statement,
monitoring, NPDES permits, and
emergency suspension of activities.

Pollution by Dumping (Article
210). Article 210 requires that national
laws regarding pollution from dumping
be no less effective than the global

rules and standards. The global regime
addressing pollution of the marine
environment by dumping is long-estab-
lished. The Convention on the Pre-
vention of Marine Pollution by Dump-
ing of Wastes and Other Matter (the
London Convention), 26 UST 2403,
TIAS No. 8165, 1046 UNTS 120, gov-
erns the ocean dumping of all wastes
and other matter.

Both the SPREP Convention (ar-
ticle 10) and the Cartagena Convention
(article 6) contain general provisions
addressing ocean dumping on a re-
gional basis. In addition, a Protocol to
the SPREP Convention contains provi-
sions that parallel those of the London
Convention as it existed in 1986.

Domestically, dumping is controlled
by the Marine Protection, Research,
and Sanctuaries Act (Ocean Dumping
Act), 33 U.S.C. §8§ 1401-1445.

Pollution From Vessels (Article
211). The Convention’s provisions re-
lating to pollution from vessels are
developed in considerable detail. They
are a significant part of the overall bal-
ance between coastal and maritime
interests the Convention is designed to
maintain over time.

Paragraph 1 requires States to es-
tablish international rules and
standards to prevent, reduce and con-
trol vessel source pollution and the
adoption of routeing systems to mini-
mize the threat of accidents which
might cause pollution of the marine en-
vironment. Such rules and standards
are to be developed through the compe-
tent international organization, which
is recognized to be the IMO. The IMO
has developed several conventions that,
directly or indirectly, address vessel
source pollution. One of the most im-
portant of these is the MARPOL
Convention, which contains general
provisions on pollution from vessels,
supplemented by five Annexes pertain-
ing to vessel discharges of oil (Annex
1), noxious liquid substances in bulk
(Annex I1), harmful substances carried
by sea in packaged forms, or in freight
containers, portable tankers or road
and rail tank wagons (Annex I11), sew-
age (Annex 1V), and garbage (Annex
V). Other IMO conventions include
SOLAS; the 1978 International Con-
vention on Standards of Training,

Certification and Watchkeeping, 96th
Cong., 1st Sess. Sen. Ex. EE (STCW);
and the International Convention on
Oil Pollution Preparedness, Response,
and Cooperation, Sen. Treaty Doc. 102-
11. At present, the United States is
party to all of the foregoing except
MARPOL Annex IV.

Regionally, both the SPREP Con-
vention (article 6) and the Cartagena
Convention (article 5) contain broad ob-
ligations concerning pollution from
vessels.

Paragraph 2 obligates States to
adopt measures relating to vessels fly-
ing their flag or of their registry. Such
laws and regulations must at least have
the same effect as that of generally
accepted international rules and stan-
dards established through the com-
petent international organization or
general diplomatic conference (e.g.,
MARPOL).

Paragraph 3 recognizes the author-
ity of port States to establish their own
requirements relating to vessel source
pollution as a condition of entry of for-
eign vessels into their ports or internal
waters or for a call at their offshore
terminals. Although port state author-
ity has long been exercised by many
countries as a means of enforcing
safety and environmental measures, in-
cluding the United States pursuant to
the Ports and Waterways Safety Act,
33 U.S.C. 88 1223 & 1228, its prominent
recognition in the Convention and the
provisions for cooperation among port
States are important steps forward in
marine environmental protection.

Paragraph 4 recognizes the author-
ity of coastal States, in the exercise of
their sovereignty within their territo-
rial sea, to establish requirements
relating to pollution from foreign ves-
sels in their territorial sea, including
vessels exercising the right of innocent
passage. This authority is balanced by
the proviso in paragraph 4 that such
laws and regulations shall, in accor-
dance with Part 11, section 3, not
hamper innocent passage of foreign
vessels. However, passage is not inno-
cent if the vessel engages in “any act of
wilful and serious pollution contrary to
this Convention” (article 19(2)(h)).
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Paragraph 5 recognizes the author-
ity of coastal States, for the purpose of
enforcement as provided for in section
6, to establish requirements relating to
pollution from foreign vessels in their
EEZs. Unlike requirements in the ter-
ritorial sea, coastal State requirements
regarding pollution from foreign ships
in the EEZ must conform to and give
effect to generally accepted interna-
tional rules and standards established
through the competent international
organization (i.e., the IMO) or a general
diplomatic conference.

Paragraph 6 sets forth circum-
stances under which coastal States may
establish special anti-pollution mea-
sures for foreign ships in particular
areas of their respective EEZs. Such
measures, among other things, require
IMO approval. This paragraph strikes
an important balance between the need
for universal respect for necessary
supplemental anti-pollution measures
in particular coastal areas and the need
to protect freedom of navigation from
unilateral coastal State restrictions.

Domestically, vessel source pollu-
tion is governed primarily by the Act to
Prevent Pollution from Ships, 33 U.S.C.
§§ 1901-1912, the Clean Water Act, 33
U.S.C. 88 1251- 1387, the Ports and Wa-
terways Safety Act, 33 U.S.C. § 1221 et
seq., the Marine Protection, Research
and Sanctuaries Act (Ocean Dumping
Act), 33 U.S.C. § 1401 et seq., the Oil
Pollution Act of 1990, 33 U.S.C. § 2761
et seq., the Refuse Act, 33 U.S.C. § 407
et seq., and the Comprehensive Envi-
ronmental Response Compensation and
Liability Act, 42 U.S.C. § 9601 et seq.

Pollution From or Through the
Atmosphere (Article 212). Thereis at
present no global agreement directly
governing marine pollution from or
through the atmosphere. The parties
to MARPOL are currently negotiating
a possible new Annex V1 that would
address air pollution from ships. Ar-
ticle 9 of the SPREP and Cartagena
Conventions have broad obligations
relating to pollution to those regions
from discharges into the atmosphere.
Domestically, such provisions are ad-
dressed through the Clean Air Act, 42
U.S.C. § 7401 et seq.

Enforcement (Articles 213-222)

Section 6 sets forth the rights and obli-
gations of States to ensure compliance
with and to enforce measures adopted
in accordance with articles 207 through
212. In this respect, the Convention
goes beyond and strengthens existing
international agreements, many of
which do not have express enforcement
clauses.

Pursuant to article 229, nothing in
the Convention affects the institution
of civil (as opposed to punitive) pro-
ceedings in respect of any claim for loss
or damage resulting from pollution of
the marine environment.

There are express enforcement
provisions relating to pollution from
land-based sources (article 213), sea-
bed activities (article 214), activities in
the Area (article 215), dumping (article
216), vessels (articles 217-220), mari-
time casualties (article 221), and
pollution from or through the atmo-
sphere (article 222). Although all of
these articles contain specific obliga-
tions, the provisions regarding the
enforcement for vessel source pollution
are set out in detail.

Article 217 places a duty on flag
States to ensure that vessels flying
their flag or of their registry comply
with the measures adopted in accor-
dance with the Convention. Among
other things, flag States must ensure
that vessels flying their flag or of their
registry are in compliance with interna-
tional rules and standards, carry
requisite certificates, and are periodi-
cally inspected. If a vessel commits a
violation of applicable rules and stan-
dards, the flag State must provide for
immediate investigation and, where
appropriate, institute proceedings irre-
spective of where the violation or
pollution has occurred. Penalties must
be adequate in severity to discourage
violations wherever they occur. Article
217 is consistent with article 4 of
MARPOL, chapter I of the Annex to
SOLAS, and article VI of STCW.

Section 6 also sets forth the rights
of port States and coastal States to
take enforcement action against foreign
flag vessels that do not comply with
measures adopted in accordance with
the Convention.

Article 218 recognizes the authority
of the port State to take enforcement
action in respect of a discharge from a
vessel on the high seas in violation of
applicable international rules and stan-
dards. (Discharges in the territorial
sea or EEZ of the port State are ad-
dressed in article 220(1).) The port
State may also take enforcement action
in respect of a discharge violation in the
internal waters, territorial sea or EEZ
of another State if requested by that
State, the flag State, or a State dam-
aged or threatened by the discharge, or
if the violation has caused or is likely to
cause pollution to the internal waters,
territorial sea, or EEZ of the port
State.

Article 219 recognizes the authority
of the port State to prevent a vessel
from sailing when it ascertains that the
vessel is in violation of applicable inter-
national rules and standards relating to
seaworthiness and thereby threatens
damage to the marine environment.

Article 220 provides an overall en-
forcement scheme for vessel source
pollution based on various factors, in-
cluding the location of the vessel, the
location of the act of pollution, and the
severity of the pollution. Article 220
affects only vessel discharges and does
not apply to enforcement with respect
to other types of pollution, such as by
dumping.

Article 220 recognizes the authority
of the coastal State to take enforce-
ment action with respect to a foreign
flag vessel in its EEZ or territorial sea,
whether or not that vessel enters a
port of the coastal State. However,
such enforcement authority is not un-
fettered. Article 220 balances the
interests of coastal States in taking en-
forcement action with rights and
freedoms of navigation of flag States.

It recognizes express safeguards appli-
cable to enforcement action against
foreign flag vessels (see section 7).

Article 220(1) recognizes the
authority of a coastal State to take
enforcement action against a vessel
voluntarily within its port or off-shore
terminal when a violation involving
that vessel has occurred within the
territorial sea or the EEZ of the
coastalState.
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Under Article 220(2), where there
are clear grounds for believing that a
vessel navigating in the territorial sea
of a State has, during its passage
therein, violated laws and regulations
of the coastal State adopted in accor-
dance with the Convention, the coastal
State may undertake physical inspec-
tion of the vessel relating to the
violation and may, where the evidence
so warrants, institute proceedings, in-
cluding the detention of the vessel.

Under Article 220(3), where there
are clear grounds for believing that a
vessel navigating in the EEZ or the
territorial sea of a State has, in the
EEZ, committed a violation of appli-
cable international rules and standards
for the prevention, reduction and con-
trol of pollution from vessels, or laws
and regulations of the coastal State
conforming and giving effect to such
rules and standards, the coastal State
may require the vessel to provide infor-
mation regarding its identity and port
of registry, its last and its next port of
call and other relevant information re-
quired to establish whether a violation
has occurred.

Article 220(4) requires flag States
to adopt laws and regulations and take
other measures so that their vessels
comply with requests for information
by coastal States under paragraph 3.

Where a violation referred to in ar-
ticle 220(3) results in a substantial
discharge causing or threatening sig-
nificant pollution of the marine
environment, article 220(5) authorizes
the coastal State to undertake physical
inspection of the vessel for matters re-
lating to the violation if the vessel has
refused to give information or if the
information supplied by the vessel is
manifestly at variance with the evident
factual situation and if the circum-
stances of the case justify such
inspection.

Where a violation referred to in
article 220(3) results in a discharge
causing major damage or threat of ma-
jor damage to the coastline or related
interests of the coastal State, article
220(6) authorizes the coastal State, un-
der certain circumstances, to institute
proceedings, including detention of the
vessel.

Pursuant to article 233, Sections 5
and 6 do not affect the legal regime of
straits. Article 233 applies to enforce-
ment of laws and regulations applicable
to transit passage under article 42 and,
by extension, to archipelagic sea lanes
passage under article 54.

Safeguards (Articles 223-233)

Section 7 establishes several safe-
guards concerning enforcement
authority. These include an obligation
to facilitate proceedings involving for-
eign witnesses and the admission of
evidence submitted by another State
(article 223), a specification as to what
officials and vessels may exercise en-
forcement authority against foreign
vessels (article 224), a duty to avoid ad-
verse consequences in the exercise of
enforcement powers (article 225), safe-
guards concerning delay and physical
inspection of foreign vessels (article
226), and a duty of non-discrimination
against foreign vessels (article 227).

Under article 226, States may not
delay a foreign vessel “longer than is
essential” for the purposes of the inves-
tigations provided for in articles 216,
218, and 220. Moreover, any physical
inspection of a foreign vessel is limited
to an examination of such certificates,
records or other documents as the ves-
sel is required to carry. Any further
physical examination may be under-
taken only after such an examination
and only when: (i) there are clear
grounds for believing that the condition
of the vessel or its equipment does not
correspond substantially with the par-
ticulars of those documents; (ii) the
contents of such documents are not suf-
ficient to confirm or verify a suspected
violation; or (iii) the vessel is not carry-
ing valid certificates and records.
While the Convention imposes differ-
ent procedural restrictions on physical
inspections than U.S. law, it is antici-
pated that one or more of the
exceptions for allowing further physical
examination will be met in cases where
there are “clear grounds” to believe a
violation has occurred.

Article 228, which applies only to
vessel source pollution, sets forth cir-
cumstances under which proceedings
shall be suspended and restrictions on
institution of proceedings. For ex-

ample, consistent with the notion in
Section 6 that the flag State is prima-
rily responsible for ensuring com-
pliance with the Convention of vessels
flying its flag or of its registry, article
228(1) requires the suspension of en-
forcement proceedings against foreign
vessels if the flag State institutes its
own proceedings to impose penalties
within six months of the date on which
proceedings were first initiated. Sus-
pension would not be required if the
flag State fails to initiate proceedings
within six months, if the proceedings
relate to a case of major damage to the
coastal State, or the flag State in ques-
tion has repeatedly disregarded its
obligation to enforce effectively the
applicable international rules and stan-
dards in respect of violations com-
mitted by its vessels. The suspended
proceeding will be terminated when the
flag State has brought its proceedings
to a conclusion. Article 228(2) imposes
a limitation of three years in which to
commence proceedings against foreign
vessels.

Article 230, which applies only to
vessel source pollution, provides that
only monetary penalties may be im-
posed with respect to violations
committed by foreign vessels beyond
the territorial sea. With respect to vio-
lations committed by foreign vessels in
the territorial sea, non-monetary penal-
ties (i.e., incarceration) may be applied
as well, but only if the vessel has com-
mitted a willful and serious act of
pollution. The requirement that the act
be “willful” would not constrain penal-
ties for gross negligence. Article 230
applies only to natural persons aboard
the vessel at the time of the discharge.

Article 231 provides for notification
to the flag State and other States con-
cerned of any measure taken against
the foreign vessel. Under article 232,
the enforcing State will be liable for
damage or loss caused by measures
taken that are unlawful or exceed those
reasonably required in light of available
information.

The extent to which, if at all, Sec-
tions 6 and 7 (on enforcement and
safeguards, respectively) will enhance
and/or constrain U.S. enforcement
authorities is the subject of ongoing
analysis.
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Ice-Covered Areas (Article 234)

Section 8 authorizes coastal States to
adopt and enforce laws and regulations
relating to marine pollution from ves-
sels in ice-covered areas within the
limits of the EEZ, where particularly
severe climatic conditions and the pres-
ence of ice covering such areas for most
of the year create obstructions or ex-
ceptional hazards to navigation, and
pollution of the marine environment
could cause major harm to, or irrevers-
ible disturbance of, the ecological
balance.

Pursuant to this article, a State
may enact and enforce non-discrimina-
tory laws and regulations to protect
such ice-covered areas that are within
200 miles of its baselines established in
accordance with the Convention. Such
laws and regulations must have due re-
gard to navigation and the protection
and preservation of the marine envi-
ronment, based on the best available
scientific evidence, and must be other-
wise consistent with other relevant
provisions of the Convention and inter-
national law, including the exemption
for vessels entitled to sovereign immu-
nity under article 236.

The purpose of article 234, which
was negotiated directly among the key
states concerned (Canada, the United
States and the Soviet Union), is to pro-
vide the basis for implementing the
provisions applicable to commercial
andprivate vessels found in the 1970
Canadian Arctic Waters Pollution Pre-
vention Act to the extent consistent
with that article and other relevant
provisions of the Convention, while
protecting fundamental U.S. security
interests in the exercise of navigational
rights and freedom throughout the
Arctic.

Responsibility and Liability
(Article 235)

Section 9 provides that States are
responsible for the fulfilment of their
international obligations concerning the
protection and preservation of the ma-
rine environment and that they shall be
liable in accordance with international
law. It further provides that States
shall ensure recourse in their legal sys-
tems for relief from damage caused by

pollution of the marine environment.
Finally, it obligates States to cooperate
in the implementation of existing inter-
national law and the further develop-
ment of international law relating to
responsibility and liability.

Sovereign Immunity (Article 236)

Section 10 provides that the provisions
of the Convention regarding the pro-
tection and preservation of the marine
environment do not apply to any war-
ship, naval auxiliary, or other vessels
and aircraft owned or operated by a
State and used, for the time being,
onlyéh government non-commercial
service. However, the second sentence
of article 236 imposes on flag States the
duty to ensure, by adopting appropri-
ate measures not impairing operations
or operational capabilities of such ves-
sels or aircraft owned and operated
byif, that such vessels and aircraft
actin amanner consistent, so far as is
reasonable and practicable, with the
Convention.

This article acknowledges that mili-
tary vessels and aircraft are unique
platforms not always adaptable to con-
ventional environmental technologies
and equipment because of weight and
space limitations, harsh operating con-
ditions, the requirements of long-term
sustainability, or other security consid-
erations. In addition, security needs
may limit compliance with disclosure
requirements.

Obligations Under Other
Conventions on the Protection
And Preservation of the Marine
Environment (Article 237)

Section 11 (article 237(1)) provides that
the provisions in Part XI1 are without
prejudice to the specific obligations
assumed by States under agreements
previously concluded which relate to
the protection and preservation of the
marine environment and to agreement
which may be concluded in furtherance
of the general principles set forth in the
Convention. Article 237(2) provides
that specific obligations assumed by
States under other agreements should
be carried out in a manner consistent
with the general principles and objec-

tives of this Convention. The United
States does not anticipate any change
in its implementation of other agree-
ments, since it currently implements
such agreements consistent with the
principles and objectives of the Con-
vention.

LIVING MARINE RESOURCES
(Articles 2, 56, 61-73, 77(4),
116-120)

Approximately 90 percent of living
marine resources are harvested within
200miiles of the coast. By authorizing
the establishment of EEZs, and by
providing for the sovereign rights
andmanagement authority of coastal
States over living resources within
their EEZs, the Convention has
brought most living marine resources
under the jurisdiction of coastal States.

The Convention recognizes the
need for consistent management of eco-
systems and fish stocks throughout
their migratory range, and sound man-
agement on the basis of biological
characteristics. Itimposes on the
coastal State a duty to conserve the liv-
ing marine resources of its EEZ.

While the Convention preserves the
freedom to fish on the high seas beyond
the EEZ, it makes that freedom sub-
ject to certain obligations, particularly
the duty to cooperate in the conserva-
tion and management of high seas
living resources. Failure to respect
these obligations beyond the EEZ is
subject to compulsory arbitration or
adjudication. Tribunals are empowered
to prescribe provisional measures to
preserve the respective rights of the
parties to the dispute or to prevent
serious harm to the marine environ-
ment, including its living resources,
pending the final decision.

The Convention’s provisions relat-
ing to the conservation and manage-
ment of living marine resources are
consistent with U.S. law, policy and
practice, and have provided the founda-
tion for the international agreements
governing this subject. These provi-
sions are more critical today to U.S.
living marine resource interests than
they were in 1982 because of the dra-
matic overfishing that has occurred
world-wide in the past decade.
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Territorial Sea and EEZ

Basic Rights and Obligations.  The
Convention gives the coastal State
broad authority to conserve and
manage living resources within its ter-
ritorial sea and EEZ. Article 2 of the
Convention provides that the sover-
eignty of the coastal State extends
throughout the territorial sea. As
partaf the exercise of such sover-
eignty, the coastal State has the exclu-
sive right to conserve and manage re-
sources, including living resources,
within the territorial sea, which may
extend up to 12 miles from coastal
baselines.

The Convention also provides that
the coastal State has sovereign rights
for the purpose of exploring and ex-
ploiting, conserving and managing
living resources within its EEZ, includ-
ing the right to utilize fully the total
allowable catch of all such resources
(articles 56, 61, 62). With these rights
come general responsibilities for the
coastal State, including the duty:

* To determine the allowable catch
of living resources in its EEZ (article
61(1));

e To ensure that such resources are
not endangered by over-exploitation
(article 61(2));

« To take into account effects of its
management measures on non-target
species with a view to maintaining or
restoring such species above levels at
which their reproduction may become
seriously threatened (article 61(3));

= To promote the objective of opti-
mum utilization of such resources
(article 62(1)); and

« To determine its capacity to har-
vest such resources and to give other
States access to any surplus under rea-
sonable conditions (article 62(2)).

The coastal State has significant
flexibility in defining optimum utiliza-
tion and in fixing allowable catch, in
determining its harvesting capacity,
and therefore in determining what, if
any, surplus may exist. The coastal
State must, taking into account the
best scientific evidence available to it,
ensure that over-exploitation of stocks
within its EEZ does not jeopardize the
maintenance of the stocks overall and

must maintain stocks of harvested spe-
cies at levels which can produce
maximum sustainable yields, as quali-
fied by economic, environmental and
other factors.

Similarly, the Convention gives
coastal States wide discretion in choos-
ing which other States will be allocated
a share of any surplus. In making this
choice, the coastal State must take into
account “all relevant factors.” Foreign
fishing, to the extent authorized, may
be conditioned upon observance of a
wide variety of coastal State regula-
tions, including area, season, vessel and
gear restrictions, research, reporting
and observer requirements, and com-
pensation in the form of fees, financing,
equipment, training and technology
transfer.

U.S. law, primarily the Magnuson
Fishery Conservation and Management
Act, as amended (16 U.S.C. § 1801 et
seq.) (MFCMA), fully enables the
United States to exercise its rights and
implement its obligations with respect
to the provisions of the Convention dis-
cussed above.

The MFCMA provides the United
States with exclusive fishery manage-
ment authority over all fishery
resources up to the 200-mile limit of the
U.S. EEZ (16 U.S.C. § 1811(a)). The
MFCMA requires conservation of such
resources in a manner consistent with
article 61 (16 U.S.C. § 1851) and pro-
vides the legislative basis on which the
United States determines the allowable
catch of the living resources in its EEZ,
as required by article 61 (16 U.S.C.
8[B852). The process for making that
determination fully comports with the
principles of conservation and optimum
utilization contained in articles 61 and
62. Fishery management plans devel-
oped pursuant to the MFCMA must
prohibit overfishing and must attempt
to achieve “optimum yield” (16 U.S.C.
8I851(a)(l)).

While the MFCMA does not sepa-
rately address the issue of associated
or dependent species, it gives suffi-
ciently broad authority to regional
fishery management councils to permit
them to protect non-target species to
the extent required by article 61(3),
and arguably requires the councils to
do so by providing that, to the extent
practicable, interrelated species shall

be managed as a “unit” (16 U.S.C.
8[851(a)(3)). The Endangered Species
Act (16 U.S.C. § 1651 et seq.) would in-
dependently protect those non-target
species that were endangered or
threatened throughout a significant
portion of their range.

The MFCMA authorizes the alloca-
tion of any surplus to foreign States
and establishes terms and conditions
for any foreign fishing in the U.S. EEZ,
thus providing the basis on which to
fulfill any such obligations under article
62 (16 U.S.C. § 1821 generally and
8I824(b)(7)). In fact, because the har-
vesting capacity of the U.S. domestic
fishing industry has in recent years
been estimated to equal the total allow-
able catch of all relevant species
subject to U.S. management authority,
the United States has had no surplus to
allocate to potentially interested
States.

To have an opportunity to receive
an allocation, a foreign nation must
have in force a “governing international
fishery agreement” (GIFA) with the
United States (16 U.S.C. § 1821). This
requirement is fully consistent with
article 62. Presently, the United States
has GIFAs in force with 5 nations,
although, as noted above, there has
been no surplus to allocate under such
GIFAs in recent years.

In the event that a surplus of one or
more species becomes available in the
future, the MFCMA lists a variety of
factors to be considered in determining
the allocation of such surplus among
foreign States (16 U.S.C. § 1821(g)).
The Convention also lists many of these
same factors, either as relevant consid-
erations or as permissible terms and
conditions for foreign fishing (article
62(3) & (4)). The Convention’s list is
not exhaustive and does not restrict
utilizing any of the factors set forth in
the MFCMA.

Although articles 69 and 70 require
coastal States to give some special
consideration to land-locked and geo-
graphically disadvantaged States in
theShme subregion or region in allocat-
ing any surplus, the Convention does
not provide clear standards by which to
determine whether any such States ex-
ist in the U.S. subregion or region. In
any event, the language of these ar-
ticles and that of article 62 gives the
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coastal State wide discretion in making
such allocations and cannot be read to
compel the making of an allocation to
any particular State.

The MFCMA imposes other condi-
tions on foreign fishing, including the
payment of permit fees and compliance
with fishery regulations and enforce-
ment provisions (16 U.S.C. § 1821).

The Convention permits the coastal
State to impose all these conditions and
requires nationals of other States fish-
ing in an EEZ to observe regulations
ofthe coastal State (article 62(4)).

In sum, the MFCMA provides a
fully sufficient basis on which the
United States could exercise its rights
and implement its obligations with
respect to the conservation and man-
agement of living resources within its
territorial sea and EEZ.

Particular Categories of Species.
Articles 63 through 68 of the Conven-
tion set forth additional provisions
relating to particular categories of liv-
ing resources that do not remain solely
within areas under the fishery manage-
ment authority of a single coastal State.
U.S. law, and the international agree-
ments to which the United States is
party, as well as the 1992 United Na-
tions moratorium on high seas driftnet
fishing, are fully consistent with these
provisions.

Article 63(1) requires coastal States
within whose EEZs the same stock or
stocks of associated species occur to
seek to agree on the measures neces-
sary to coordinate and ensure the
conservation and development of such
stocks. The MFCMA calls for the Sec-
retary of State to negotiate such
agreements (16 U.S.C. § 1822). One ex-
ample of such an agreement is the U.S.-
Canada Convention for the Preserva-
tion of the Halibut Fishery of the
Northern Pacific Ocean and Bering
Sea, March 2, 1953,5 UST 5, TIAS No.
2900, 222 UNTS 77.

Articles 63(2) and 64, respectively,
address “straddling” stocks and highly
migratory species. These provisions
are reviewed below in detail.

Article 65 of the Convention recog-
nizes the right of a coastal State or the
competence of an international organi-
zation, as appropriate, to prohibit, limit
or regulate exploitation of marine

mammals more strictly than is required
in the case of other living resources.
Article 65 also requires States to coop-
erate with a view to conserving marine
mammals and, in the case of cetaceans,
to work in particular through appropri-
ate international organizations. Article
120 makes article 65 applicable to the
high seas as well.

These provisions lent direct support
to the efforts of the United States and
other conservation-minded States
within the International Whaling Com-
mission to establish a moratorium on
commercial whaling. Prior to the adop-
tion of these provisions in the text,
whaling States argued that the Con-
vention should require that protective
measures for marine mammals may do
no more than ensure the maintenance
of maximum sustainable yield. These
arguments were definitively rejected in
the Third United Nations Conference
on the Law of the Sea, paving the way
for the commercial whaling moratorium
and other measures that strictly pro-
tect marine mammals, including the
Southern Ocean Whale Sanctuary
adopted in 1994 by the International
Whaling Commission.

U.S. law, including the Marine
Mammal Protection Act of 1972, as
amended, and the Whaling Convention
Act of 1949, as amended (16 U.S.C.
8016 et seq.), strictly limits the exploi-
tation of marine mammals within the
U.S. territorial sea and EEZ and by
U.S. vessels and persons subject to
U.S. jurisdiction elsewhere.

Article 66 sets forth provisions re-
lating to anadromous stocks (fish that
migrate from salt water to spawn in
fresh water) such as salmon, which rec-
ognize their special characteristics and
reflect a major U.S. policy accomplish-
ment. Article 66(1) provides that
“States in whose rivers anadromous
stocks originate shall have the primary
interest in and responsibility for such
stocks.”

Article 66(2) authorizes the State of
origin, after consulting with other rel-
evant States, to set total allowable
catches for anadromous stocks originat-
ing in its rivers.

Article 66(3)(a) prohibits fishing for
anadromous stocks on the high seas be-
yond the EEZ except when such a

prohibition would “result in economic
dislocation” for a State other than a
State of origin. On its face, this provi-
sion makes unlawful any new high seas
salmon fisheries or the expansion of
current ones. In fact, at the time the
Convention was concluded, only Japan
maintained a high seas salmon fishery.
Since the entry into force of the 1992
Convention for the Conservation of
Anadromous Stocks in the North Pa-
cific Ocean, on February 16, 1993, that
fishery has been prohibited as well.
The 1982 Convention for the Conserva-
tion of Salmon in the North Atlantic
Ocean, TIAS No. 10789, also prohibits
high seas fishing for salmon in that re-
gion. Thus, the combined effect of the
LOS Convention and these two treaties
precludes any fishery for U.S.-origin
salmon, or any other salmon, on the
high seas, a major benefit to the United
States.

U.S. law implementing the North
Pacific and North Atlantic salmon trea-
ties prohibits persons or vessels
subject to the jurisdiction of the United
States from fishing for salmon on the
high seas of those regions (16 U.S.C.
888606, 5009).

Article 66 does not supersede the
sovereign rights of the coastal State
over anadromous stocks exercised in
the territorial sea and EEZ pursuant to
articles 2 and 56(1)(a), respectively, or
those coastal State rights recognized
under articles 61 and 62.

Anadromous stocks that originate
in one State and migrate through the
internal waters, territorial sea or EEZ
of another State are subject to inter-
ception by the latter. In such cases,
article 66(4) of the Convention requires
the States concerned to cooperate in
matters of conservation and manage-
ment. The 1985 Treaty Between the
Government of the United States and
the Government of Canada Concerning
Pacific Salmon, TIAS No. 11091, cur-
rently the subject of additional
negotiations, established the Pacific
Salmon Commission to effect such co-
operation on salmon in that region. It
should be noted, however, that the so-
called equity principle of the Pacific
Salmon Treaty does not derive from ar-
ticle 66, but is specific to that Treaty.
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Under article 67, catadromous
stocks (fish that migrate from fresh wa-
ter to spawn in salt water) are the
special responsibility of those States
where they spend the greater part of
their life cycle, and may not be har-
vested on the high seas beyond the
EEZ. The United States exercises ex-
clusive fishery management authority
over catadromous stocks within the
U.S. EEZ under the general provisions
of the MFCMA discussed above.

Enforcement. The Convention
authorizes the coastal State to take a
broad range of measures to enforce
itsfishery laws, including boardings
and inspections, requirements for ob-
server coverage and vessel position
reports, and arrests and fines (articles
62(4) &IB). The Convention requires
that vessels arrested in the EEZ and
their crews must be promptly released
upon posting of a bond or other secu-
rity. This rule is consistent with U.S.
law. The rare foreign fisherman
charged with a criminal violation of
fisheries law may post bail; the
MFCMA also provides for the release
of a seized vessel upon the posting of a
satisfactory bond (16 U.S.C. § 1860(d)).

Under the Convention, penalties for
violations of fisheries laws in the EEZ
may not include imprisonment, unless
the States concerned agree to the con-
trary, or other form of corporal
punishment (article 73). The MFCMA
provides for criminal fines of up to
$200,000 for fishing violations commit-
ted by foreign fishermen. The
MFCMA also provides for imprison-
ment for such acts as forcible assault,
resisting or interfering with arrest, and
obstructing a vessel boarding by an en-
forcement officer (16 U.S.C. § 1859(b)).
The Convention does not preclude im-
prisonment of those who assault
officers, resist arrest, or violate other
non-fishery laws.

The provisions of the Convention
prohibiting imprisonment or corporal
punishment for fishing violations re-
sponded to the severe treatment meted
out to foreign fishermen in some places.
Although the Convention limits the
ability of the United States to impose
prison sentences on foreign fishermen
who violate U.S. fishery laws, the Con-
vention promotes a major U.S.

objective in protecting U.S. fishermen
seized by other States from the imposi-
tion of prison sentences. On balance,
these provisions of the Convention
serve U.S. interests overall, given that
many U.S. fishermen are actively en-
gaged in fishing within foreign EEZs,
while no foreign fishing is authorized
within the U.S. EEZ at present.

Continental Shelf

Under articles 68 and 77 of the Conven-
tion, sedentary species, such as coral,
are not subject to the Convention’s pro-
visions relating to the EEZ, but are
dealt with in the articles relating to the
continental shelf. Under article 77, the
coastal State has sovereign rights for
the purpose of exploring and exploiting
the sedentary species of the continental
shelf, unqualified by the duties specifi-
cally associated with the conservation
and management of living resources in
the EEZ. This result is consistent with
article 2(4) of the Continental Shelf
Convention.

The definition of sedentary species
remains the same as that in the Conti-
nental Shelf Convention:

organisms which, at the harvestable
stage, either are immobile on or under
the sea-bed or are unable to move ex-
cept in constant physical contact with
the sea-bed or the subsoil.

Neither convention provides ex-
amples of sedentary species subject to
coastal State jurisdiction. However,
the MFCMA specifies a number of va-
rieties of coral, crab, mollusks and
sponges as included within the seden-
tary species subject to U.S. continental
shelf jurisdiction, and permits identifi-
cation of other species when published
in the Federal Register (16 U.S.C.
8IB02(4)).

High Seas

International law has long recognized
the right of all States for their nationals
to engage in fishing on the high seas
(High Seas Convention, article 2(2)).
The freedom of high seas fishing has
never been an unfettered right, how-
ever. The High Seas Convention, for
example, required this freedom to be

exercised by all States with “reason-
able regard to the interests of other
States in their exercise of the freedom
of the high seas.”

By authorizing the establishment of
EEZs out to 200 miles, the LOS Con-
vention has significantly reduced the
areas of high seas in which fishermen
may exercise this freedom.

Moreover, while article 87(1)(e) of
the Convention preserves the right of
all States for their nationals to engage
in fishing on the high seas, it makes this
right subject to a number of important,
though general, conditions set forth in
articles 116-120:

= Other treaty obligations of the
State concerned;

e The rights and duties as well as
the interests of coastal States provided
for, inter alia, in article 63(2) and ar-
ticles 64-67; and

= Basic obligations to cooperate in
the conservation and management of
high seas living resources set forth in
articles 117-119.

In furtherance of these provisions,
the international community has con-
cluded numerous treaties that regulate
or prohibit high seas fisheries. Among
these treaties are many to which the
United States is party, including, inter
alia:

= International Convention for
theQonservation of Atlantic Tunas,
May 14, 1966, 20 UST 2887, TIAS No.
6767,673 UNTS 63;

« Convention for the Establish-
ment of an Inter-American Tropical
Tuna Commission, March 3, 1950, 1
UST 230, TIAS No. 2044, 80 UNTS 3;

« Convention for the Conservation
of Anadromous Stocks in the North Pa-
cific Ocean, February 11, 1992;

« Convention for the Conservation
of Salmon in the North Atlantic Ocean,
March 2, 1982, TIAS No. 10789;

= Convention on the Conservation
of Antarctic Marine Living Resources,
May 20, 1980, 33 UST 3476, TIAS No.
10240;

« Treaty on Fisheries Between the
Governments of Certain Pacific Island
States and the Government of the
United States of America, April 2,
1987, TIAS No. 11100;
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« Convention for the Prohibition of
Fishing with Long Driftnets in the
South Pacific, November 24, 1989; and

= International Convention for the
Regulation of Whaling, November 19,
1956, 10 UST 952, TIAS No. 4228, 338
UNTS 366.

The United States has also recently
participated in the conclusion of two
other treaties relating to high seas fish-
ing that are not yet in force, namely,
the Convention on the Conservation
and Management of Pollock Resources
in the Central Bering Sea, Sen. Treaty
Doc. 103-27, and the Agreement to Pro-
mote Compliance with International
Conservation and Management Mea-
sures by Fishing Vessels on the High
Seas, Sen. Treaty Doc. 103-24.

The United States was also instru-
mental in promoting the adoption, by
consensus, of United Nations General
Assembly Resolutions 44/225, 45/297
and 46/215, which have effectively
created a moratorium on the use of
large-scale driftnets on the high seas.
In pressing for the adoption of these
resolutions, the United States relied
heavily on the fact that large-scale
driftnets in the North Pacific Ocean in-
tercepted salmon of U.S. origin in
violation of article 66 of the Convention
and indiscriminately Killed large num-
bers of other species, including marine
mammals and birds, in violation of the
basic conservation and related obliga-
tions contained in the Convention. In
creating the moratorium, the interna-
tional community implemented
obligations flowing from these provi-
sions of the Convention.

Existing U.S. law implements all
pertinent U.S. obligations flowing from
the general provisions of articles 116-
120 of the Convention and the
additional treaties to which the United
States is party. The MFCMA also calls
upon the Secretary of State to negoti-
ate any additional treaties and other
international agreements that may be
necessary or appropriate in the fulfill-
ment of U.S. obligations under the
Convention to cooperate in the conser-
vation and management of living
resources of the high seas (16 U.S.C.
8[822).

“Straddling” Stocks and
Highly Migratory Species

While virtually all members of the
international community accept the
fishery provisions of the Convention as
reflective of customary law, differences
remain over their interpretation and
application, particularly as they relate
to so-called “straddling” stocks and
highly migratory species. This part of
the Commentary will review these pro-
visions in detail, as well as on-going
efforts to resolve the differences that
remain.

“Straddling” Stocks.  Although
the Convention does not use the term
“'straddling’ stocks,” that term has
come to refer to those stocks described
in article 63(2), which provides that:

Where the same stock or stocks of asso-
ciated species occur both within the
exclusive economic zone and in an area
beyond and adjacent to the zone, the
coastal State and the States fishing for
such stocks in the adjacent area shall
seek, either directly or through appro-
priate subregional or regional
organizations, to agree upon the mea-
sures necessary for the conservation of
these stocks in the adjacent area.

This provision reflects the need for in-
ternational cooperation in the
conservation of stocks that “straddle”
the line that separates the EEZ from
the high seas beyond. While the Con-
vention recognizes the rights and
responsibilities of the coastal State
with respect to stocks occurring within
its EEZ (article 56), overfishing for the
same stock (or stocks of associated spe-
cies) in the adjacent high seas area can
radically undermine efforts by the
coastal State to exercise those rights
and fulfill those responsibilities.
Article 63(2) obligates the coastal
State and the States fishing for such
stocks in the adjacent area to “seek to
agree” on necessary conservation mea-
sures for these stocks in the adjacent
area. Three features of this provision
are worth noting. First, the coastal
State has the right to participate in the
negotiations contemplated by article
63(2) whether or not it maintains a fish-
ery for the stocks in question either
within its EEZ or in the adjacent high
seas area. Second, the conservation
measures to be negotiated are for ap-

plication only in the adjacent high seas
area, not in the coastal State's EEZ, al-
though, to be effective, the measures
applied in the two areas should be com-
patible. Finally, article 63(2) leaves
unresolved the question of what hap-
pens when the States concerned have
not been able to agree on necessary
measures. The on-going United Na-
tions Conference on Straddling Fish
Stocks and Highly Migratory Fish
Stocks, discussed below, is presently
grappling with this issue.

While disputes over straddling
stocks in other parts of the world
remain, article 63(2) provided the basis
on which the United States was able
torésolve a conflict over the primary
straddling stock fishery of concern to
it,namely the fishery for the Aleutian
Basin stock of Alaskan pollock. This
pollock stock is a valuable straddling
stock that occurs in the EEZs of both
the United States and the Russian
Federation, as well as in the high seas
area of the Bering Sea, commonly
known as the Donut Hole. Overfishing
for pollock in the Donut Hole by other
States led to a collapse of the stock in
the late 1980s. Relying on article 63(2),
the United States and the Russian
Federation persuaded the fishing
States in question to conclude the Con-
vention on the Conservation and
Management of Pollock Resources in
the Central Bering Sea, which, once it
enters into force, will establish an effec-
tive conservation and management
regime for pollock in the Donut Hole,
consistent with U.S. interests in that
stock as a coastal State.

Highly Migratory Species.  Article
64 of the Convention provides separate
treatment for highly migratory species
(HMS), which are those listed in Annex
I to the Convention. The list includes,
inter alia, tuna and billfish. With re-
spect to HMS, article 64 provides that:

1. The coastal State and other States
whose nationals fish in the region for . ..
highly migratory species . .. shall coop-
erate directly or through appropriate
international organizations with a view
to ensuring conservation and promoting
the objective of optimum utilization of
such species throughout the region,
both within and beyond the exclusive
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economic zone. In regions for which no
appropriate international organization
exists, the coastal State and other
States whose nationals harvest these
species in the region shall cooperate to
establish such an organization and par-
ticipate in its work.

2. The provisions of paragraph 1
apply in addition to the other provisions
of [Part V of the Convention].

At the time the Convention was
concluded, the United States sharply
disagreed with most other States over
the interpretation of this article. The
predominant view was that HMS are
treated exactly the same as all other
living resources in the sense that they
fall within exclusive coastal State au-
thority in the territorial sea and EEZ
under articles 2 and 56(1)(a), and are
subject to articles 61 and 62. The
United States, however, contended
that article 64, by calling for interna-
tional management of HMS throughout
their migratory range, derogated from
coastal State claims of jurisdiction. Ac-
cording to the U.S. interpretation, a
coastal State would not be permitted,
absent an agreement, to prevent for-
eign vessels from fishing for HMS in its
EEZ.

Effective January 1, 1992, however,
the United States amended the
MFCMA to include HMS among all
other species over which it asserts sov-
ereign rights and exclusive fishery
management authority while such spe-
cies occur within the U.S. EEZ (16
U.S.C. § 1812). That amendment also
recognized, at least implicitly, the right
of other coastal States to assert the
same sovereign rights and authority
over HMS within their EEZs. With
this amendment, a long-standing juridi-
cal dispute came to an end.

The end of the juridical dispute has
not rendered article 64 meaningless,
however. While virtually all States
now accept that article 64 does not
derogate from the rights of coastal
States over living resources within
their EEZs, article 64 does require all
relevant States to cooperate in interna-
tional management of HMS throughout
their range, both within and beyond the
EEZ. Article 64 thus differs in this
critical respect from article 63(2), which
obligates relevant States to cooperate

in the establishment of necessary con-
servation measures for “straddling”
stocks only in the high seas area adja-
cent to the EEZ.

State practice has generally fol-
lowed this distinction between
straddling stocks and HMS. For ex-
ample, such tuna treaties as the
International Convention for the Con-
servation of Atlantic Tunas and the
Convention for the Establishment of an
Inter-American Tropical Tuna Com-
mission apply both within and beyond
the EEZs in their respective regions.
Similarly, the International Convention
for the Regulation of Whaling applies
on a global basis, both within and
beyond EEZs. By contrast, the Con-
vention on the Conservation and
Management of Pollock Resources in
the Central Bering Sea and the Con-
vention on Future Multilateral
Cooperation in Northwest Atlantic
Fisheries, both of which regulate fish-
eries for “straddling” stocks, apply only
in the high seas areas adjacent to the
relevant EEZs.

One justification for this distinction
rests on the biological differences be-
tween the two categories of stocks.
Broadly speaking, “straddling” stocks,
such as cod in the Northwest Atlantic
and pollock in the Bering Sea, occur
primarily in the EEZs of a very few
coastal States. Outside the EEZs,
these stocks are fished in relatively dis-
crete areas of the adjacent high seas.
Accordingly, it seems reasonable for
the coastal State “unilaterally” to de-
termine conservation and management
measures applicable in its EEZ, while
the high seas fishing States and the
coastal State(s) jointly develop such
measures applicable in the adjacent ar-
eas.

Most HMS, by contrast, migrate
through thousands of miles of open
ocean. They are fished in the EEZs of
large numbers of coastal States and in
many areas of the high seas. No single
coastal State could adopt effective con-
servation and management measures
for such a stock as a whole. As a result,
international cooperation is necessary
in the development of such measures
for these stocks throughout their
range, both within and beyond the
EEZ.

The list of HMS contained in Annex
I to the Convention may not, on the ba-
sis of scientific evidence available
today, reflect most accurately those
marine species that in fact migrate
most widely. The MFCMA also defines
HMS for the purpose of that statute by
listing some, but not all, of the marine
species included in Annex 1 (16 U.S.C.
§ 1802(14)). The absence of some An-
nex | species from the MFCMA
definition would not prevent the
United States from fulfilling its obliga-
tions under article 64 to cooperate in
developing international regimes for
HMS regulation, however. Indeed,
theMFCMA calls upon the Secretary
of State, in consultation with the Secre-
tary of Commerce, to negotiate agree-
ments to establish such regimes
(160.S.C. § 1822(¢)).

Finally, although Annex I includes
dolphins and cetaceans among the
listed HMS, this would not prejudice
the provisions of articles 65 and 120,
which preserve the right of coastal
States and the competence of interna-
tional organizations, as appropriate, to
prohibit, limit or regulate the taking of
marine mammals more strictly than
otherwise provided for in the Conven-
tion.

United Nations Conference on
Straddling Fish Stocks and Highly
Migratory Fish Stocks.  As noted
above, articles 63(2) and 64 establish,
for “straddling” stocks and HMS, re-
spectively, general obligations for
coastal States and other States whose
nationals fish for these stocks to coop-
erate in conservation and management.
Within the framework of these general
obligations, the international commu-
nity has concluded numerous treaties
and other agreements to regulate fish-
eries for “straddling” stocks and HMS.

The existence of this framework
and of these treaties and agreements
has not resolved all differences regard-
ing the conservation and management
of these species, however. With a view
to resolving these differences, Agenda
21, adopted by the 1992 United Nations
Conference on Environment and
Development, called upon the United
Nations to convene a conference spe-
cifically devoted to this subject. As the
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resulting United Nations Conference
on Straddling Fish Stocks and Highly
Migratory Fish Stocks has not yet com-
pleted its work, it would be premature
to speculate on its outcome, except to
say that all participating States have
agreed that any such outcome must be
consistent with the LOS Convention.

Dispute Settlement

The Convention’s dispute settlement
provisions, as they apply to fisheries
disputes, reinforce the scheme of the
fishery provisions of the Convention as
awhole. A coastal State need not
submit to binding arbitration or adjudi-
cation any dispute relating to the
exploration, exploitation, conservation,
or management of living resources in
the EEZ, including, for example, its
discretionary powers for determining
the allowable catch. However, such
disputes may, in limited circumstances,
be referred to compulsory but non-
binding conciliation.

Fishing beyond the EEZ is subject
to compulsory, binding arbitration or
adjudication. This will give the United
States an additional means by which to
enforce compliance with the Conven-
tion’s rules relating to the conservation
and management of living marine re-
sources and measures required by
those rules, including, for example, the
prohibition in article 66 on high seas
salmon fishing, the application of ar-
ticles 63(2) and 116 in the Central
Bering Sea in light of the new Pollock
Convention, and the application of ar-
ticles 66, 116 and 192 in light of the
United Nations General Assembly
Resolutions creating a moratorium on
large-scale high seas driftnet fishing.

Neither the Convention’s dispute
settlement provisions nor any of its
other provisions, however, limit the
ability of the United States to use other
means, including trade measures, pro-
vided under U.S. law to promote
compliance with environmental and
conservation norms and objectives.

The dispute settlement provisions
as they relate to living marine re-
sources are discussed more fully below
in the section on dispute settlement.

THE CONTINENTAL SHELF
(Article 56(1); Part VI, Articles 76-
78, 80-80, 85; Annex II; Final Act,
Annex 1)

Part VI of the Convention, together
with other related provisions on the
continental shelf, secures for the
coastal State exclusive control over the
exploration and exploitation of the
natural resources, including oil and gas,
of the sea-bed and its subsoil within 200
miles of the coastal baselines and to the
outer edge of the geological continental
margin where the margin extends be-
yond 200 miles.

United States interests are well
served by the Convention’s provision
for exclusive coastal State control over
offshore mineral resources to the outer
edge of the continental margin. In ad-
dition, the Convention’s standards and
procedures for delimiting the outer
edge of the margin will help avoid un-
certainty and disagreement over the
maximum extent of coastal State conti-
nental shelf jurisdiction. The resulting
clarity advances both the resource
management and commercial interests
of the United States, as well as its in-
terests in stabilizing claims to maritime
jurisdiction by other States.

In order to provide necessary legal
certainty with respect to coastal State
control over exploration and develop-
ment activities on the continental
margin beyond 200 miles, the Conven-
tion sets forth detailed criteria for
determining the outer edge of the mar-
gin. In addition, it provides for
establishment of an expert body, the
Commission on the Limits of the Conti-
nental Shelf, to provide advice and
recommendations on the application of
these criteria.

Only a limited number of coastal
States, including the United States,
have significant areas of adjacent conti-
nental margin that extend beyond 200
miles from the coast. Many States pre-
ferred a universal limit at 200 miles for
all. The Convention balances the ex-
tension of coastal State control over the
natural resources of the continental
margin seaward of 200 miles with a
modest obligation to share revenues

from successful minerals development
seaward of 200 miles. The potential eco-
nomic benefits of these resources to the
coastal State greatly exceed any lim-
ited revenue sharing that may occur in
the future.

The Concept of the
Continental Shelf

From a geological perspective, the con-
tinental shelf is only one part of the
submerged prolongation of land terri-
tory offshore. It is the inner-most of
three geomorphological areas—the con-
tinental slope and the continental rise
are the other two—defined by changes
in the angle at which the sea-bed drops
off toward the deep ocean floor. The
shelf, slope and rise, taken together,
are geologically known as the continen-
tal margin (see Figure 2). Worldwide,
there is wide variation in the breadths
of these areas.

National claims to the continental
shelf in modern times date from Presi-
dent Truman’s 1945 Proclamation on
the Continental Shelf, by which the
United States asserted exclusive sov-
ereign rights over the resources of the
continental shelf off its coasts. The
Truman Proclamation specifically
stated that waters above the continen-
tal shelf were to remain high seas and
that freedom of navigation and over-
flight were not to be affected
(Presidential Proclamation No. 2667,
Sept. 28, 1945, 3 CFR 67 (1943-48
Comp.)).

Differing interpretations and appli-
cation of concepts underlying the
Truman Proclamation led to interna-
tional efforts to develop a more precise
definition of the continental shelf. The
first result of these efforts was the
Continental Shelf Convention that
emerged from the First United Nations
Conference on the Law of the Sea in
1958. It provides that the continental
shelf refers to:

the sea-bed and subsoil of the subma-
rine areas adjacent to the coast but
outside the area of the territorial sea, to
a depth of 200 meters or, beyond that
limit, to where the depth of the
superjacent waters admits of the exploi-
tation of the natural resources of the
said areas.
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The “exploitability criterion” of the
Continental Shelf Convention, how-
ever, itself created considerable
uncertainty as to how far seaward a
country was entitled to exclusive rights
over the resources of the shelf.

The 1982 Convention discards this
definition of the continental shelf in fa-
vor of expanded objective limits and a
method for establishing their perma-
nent location. This change was
designed to accommodate coastal State
interests in broad control of resources
and in supplying the certainty and sta-
bility of geographic limits necessary to
promote investment and avoid dis-
putes.

Definition of the Continental Shelf

Article 76(1) of the Convention defines
the continental shelf as follows:

The continental shelf of a coastal State
comprises the sea-bed and subsoil of the
submarine areas that extend beyond its
territorial sea throughout the natural
prolongation of its land territory to the
outer edge of the continental margin, or
to a distance of 200 nautical miles from
the baselines from which the breadth of
the territorial sea is measured where
the outer edge of the continental margin
does not extend up to that distance.

This definition allows any coastal
State, regardless of the sea floor fea-
tures off its shores, to claim a 200-mile
continental shelf. This is consistent
with the provisions of articles 56 and
57, which include among the rights of a
coastal State within its EEZ sovereign
rights for exploring and exploiting non-
living resources of the sea-bed and its
subsaoil.

The effect is to give coastal States
whose physical continental margins
extend less than 200 miles from the
coast sovereign rights over the natural
resources of the sea-bed and subsoil up
to the 200-mile limit. This is of particu-
lar importance in those parts of the
United States with a narrow continen-
tal margin, such as areas off the Pacific
coast, Hawaii, the Commonwealths of
Puerto Rico and of the Northern
Mariana Islands, and most other is-
lands comprising U.S. territories and
possessions.

Rights and Duties

The coastal State’s rights under Part
V1 over the natural resources of the
continental shelf exist independent of
any action by the coastal State, and ap-
ply whether or not the coastal State
has declared an EEZ. Article 77 reiter-
ates that the coastal State has
sovereign rights over the continental
shelf for the purpose of exploring it and
exploiting its natural resources. The
sovereign rights of the coastal State
are balanced with provisions protecting
the freedom of navigation and the other
rights and freedoms of other States
from infringement or unjustifiable in-
terference by the coastal State. Under
article 78, rights of the coastal State
over the continental shelf do not affect
the legal status of the superjacent wa-
ters or of the airspace above those
waters.

The right of all States to lay subma-
rine cables and pipelines on the
continental shelf is specifically pro-
tected by article 79, which is discussed
above in the section on the high seas.

Several articles enumerate specific
rights of the coastal State regarding ac-
tivities on the continental shelf. Those
relating to artificial islands, installa-
tions and structures (article 80) are the
same as the rights in article 60 already

discussed in connection with the EEZ.
Drilling for all purposes (article 81),
and tunnelling (article 85) are under
coastal State control. The provisions
oférticle 83 on delimitation are dis-
cussed below in the section of this
Commentary on maritime boundary
delimitation.

Limits of the Continental Shelf
Beyond 200 Miles (Article 76)

Definition. Paragraphs 3-7 of article 76
provide a detailed formula for deter-
mining the extent of the continental
shelf of a coastal State, based on the
definition in paragraph 1, where its
continental margin extends beyond 200
miles from the coast. Although this
formula uses certain geological con-
cepts as points of departure, its object
is legal not scientific. It is designed to
achieve reasonable certainty consistent
with relevant interests and its effect is
to place virtually all sea-bed hydrocar-
bon resources under coastal State
jurisdiction.

The formula provides two alterna-
tive methods for determining the outer
edge of the continental margin (para-
graph 4). The first is based on the
thickness of sedimentary rock (rock
presumed to be of continental origin).

[Graphic Not Available on CD-ROM
Version of Dispatch]

Figure 2. Profile of the Continental Margin

Reproduced by permission from University of Virginia Center for Oceans Law and Policy. United Nations
Convention on the Law of the Sea 1982: A Commentary, vol. ll, page 877 (Nandan & Rosenne eds. 1993).
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The limits of the margin are to be fixed
by points at which the thickness of
sedimentary rock “is at least 1 percent
of the shortest distance from such point
to the foot of the continental slope.”
(Thus, if at a given point beyond 200
miles from the baseline, the sediment
thickness is 3 kilometers, then that
point could be as much as 300 kilome-
ters seaward of the foot of the
continental slope.)

The second alternative is to fix the
outer limits of the margin by points
that are not more than 60 miles from
the foot of the continental slope.

These alternative methods are sub-
ject to specific qualifications to ensure
that their application does not produce
unintended results.

First, the continental margin does
not include the deep ocean floor with its
ocean ridges (paragraph 3).

Second, the outer limit of the conti-
nental margin may not extend beyond
350 miles from the coast or 100 miles
from the 2,500 meter isobath, which-
ever is further seaward (paragraph 5).
This provision is neither an extension
of the 200-mile limit in paragraph 1 nor
an alternative definition of the conti-
nental margin and its outer edge
contained in paragraph 4. It applies
only to areas where the outer edge of
the continental margin, determined in
accordance with either of the methods
specified in paragraph 4, might other-
wise be located seaward of both of the
limits contained in paragraph 5.

Third, notwithstanding the exist-
ence of alternative maximum limits in
paragraph 5, the outer limit of the con-
tinental shelf shall not exceed 350 miles
from the coast on submarine ridges,
provided that this limitation on the use
of either alternative limit set forth in
paragraph 5 does not apply “to subma-
rine elevations that are natural
components of the continental margin,
such as its plateaux, rises, caps, banks
and spurs” (paragraph 6).

The United States understands that
features such as the Chukchi plateau
and its component elevations, situated
to the north of Alaska, are covered by
this exemption, and thus not subject to
the 350-mile limitation set forth in
paragraph 6. Because of the potential
for significant oil and gas reserves in

the Chukchi plateau, it is important to
recall the U.S. statement made to this
effect on April 3, 1980 during a Plenary
session of the Third United Nations
Conference on the Law of the Sea,
which has never given rise to any con-
trary interpretation. In the statement,
the United States representative ex-
pressed support for the provision now
set forth in article 76(6) on the under-
standing that it is recognized that
features such as the Chukchi plateau
situated to the north of Alaska and its
component elevations cannot be consid-
ered a ridge and are covered by the last
sentence of paragraph 6.

For the United States, the conti-
nental shelf extends beyond 200 miles
in a variety of areas, including notably
the Atlantic coast, the Gulf of Mexico,
the Bering Sea and the Arctic Ocean.
Other States with broad margins in-
clude Argentina, Australia, Brazil,
Canada, Iceland, India, Ireland, Mada-
gascar, Mexico, New Zealand, Norway,
the Russian Federation and the United
Kingdom.

Delineation. Article 76, para-
graphs 7-10, deal with the delineation
of the outer limits of the continental
shelf. For reasons of simplicity and
certainty, limits beyond 200 miles are
to be delineated by straight lines no
longer than 60 miles connecting fixed
points defined by coordinates of lati-
tude and longitude (paragraph 7).
Coastal States with continental shelves
extending beyond 200 miles are to pro-
vide information on those limits to
theCQommission on the Limits of the
Continental Shelf, an expert body
established by Annex 11 to the Con-
vention. The Commission is to make
recommendations to coastal States on
these limits. The coastal State is not
bound to accept these recommenda-
tions, but if it does, the limits of the
continental shelf established by a
coastal State on the basis of these rec-
ommendations are final and binding on
all States Parties to the Convention
and on the International Sea-bed Au-
thority.

Article 76(9) requires the coastal
State to deposit with the Secretary-
General of the United Nations the
relevant charts and data permanently

describing the outer limits of its conti-
nental shelf both at and beyond 200
miles. This promotes stability and pre-
dictability for investors and minimizes
disputes.

Commission on the Limits
Of the Continental Shelf (Annex II)

The Commission on the Limits of
theQontinental Shelf is to consist of
21members, who are to be experts in
geology, geophysics or hydrography,
but may only be nationals of States
Parties. A coastal State that intends
toéktablish its continental shelf beyond
200 miles is required by Annex 11,
article 4 to provide particulars of those
limits to the Commission with support-
ing scientific and technical data no later
than 10 years following entry into force
for it of the Convention. In some cases,
fiscal and technical limitations may
mean that this submission merely be-
gins a process that the coastal State
will wish to augment with further
study and data before the Commission
makes its recommendations.

The Commission is authorized to
make recommendations on the outer
limits of the continental shelf beyond
200 miles. Such recommendations on
the submission are prepared by a
seven-member subcommission and ap-
proved by a two-thirds majority of
Commission members (Annex 11, ar-
ticles 5 and 6). If the coastal State
agrees, the limits of the continental
shelf established by the coastal State
on the basis of these recommendations
are final and binding (article 76(8)),
thus providing stability to these claims
which may not be contested.

In the case of disagreement by the
coastal State with the recommenda-
tions of the Commission, Annex I1,
article 8 requires the coastal State,
within a reasonable time, to make a
revised or new submission to the Com-
mission.

The Commission is designed to pro-
vide a mechanism to prevent or reduce
the potential for dispute and uncer-
tainty over the precise limits of the
continental shelf where the continental
margin extends beyond 200 miles. The
process is not adversarial, and the In-
ternational Sea-bed Authority plays no
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part in determining the outer limit of
the continental shelf. Ultimate respon-
sibility for delimitation lies with the
coastal State itself, subject to safe-
guards against exaggerated claims.
The procedures of the Commission are
structured to provide incentives to en-
sure that recommendations are not
made that are likely to be rejected by
the coastal State. For example, if re-
guested, the Commission may aid the
coastal State in preparing its data for
submission.

Annex Il provides for the election
of the Commission within 18 months of
the entry into force of the Convention.
Because the continental shelf of the
United States extends beyond 200
miles in areas of potential oil and gas
reserves, because of its interest in con-
solidating the rights of coastal States
over their reserves, as well in discour-
aging exaggerated claims to offshore
jurisdiction, it is important for the
United States to become party as early
as possible in order to be able to par-
ticipate in the selection of the members
of the Commission, as well as to nomi-
nate U.S. nationals for election to the
Commission.

The Commission plays no role in the
guestion of delimitation between oppo-
site or adjacent States.

Revenue Sharing (Article 82).
Article 82(1) provides that coastal
States shall make payments or contri-
butions in kind in respect of exploit-
ation of the non-living resources of the
continental shelf beyond 200 miles from
the coastal baselines. The choice be-
tween “payments” and “contributions
in kind” is left to the coastal State,
which normally can be expected to
elect to make payments.

No revenue sharing is required dur-
ing the first five years of production at
any given site (article 82(2)). Thereaf-
ter, payments and contributions are to
be made with respect to all production
at that site. From the sixth to the
twelfth year of production, the pay-
ment or contribution is to be made at
the rate of one per cent per year of the
value or volume of production at the
site, increasing annually by one per
cent. After the twelfth year, the rate
remains at seven per cent.

The requisite payments are a small
percentage of the value of the re-
sources extracted at the site. That

value is itself a small percentage of the
total economic benefits derived by the
coastal State from offshore resources
development. Article 82(3) exempts a
small category of developing States
from making payments or contributions
in kind. Payments are to be distributed
by the Authority to States Parties on
the basis of criteria for distribution set
out in article 82(4). These funds are
distinct from, and should not be con-
fused with, the Authority’s revenues
from deep mining operations under
Part XI. They may not be retained or
used for purposes other than distribu-
tion under article 82, paragraph 4.

Revenue sharing for exploitation of
the continental shelf beyond 200 miles
from the coast is part of a package that
establishes with clarity and legal cer-
tainty the control of coastal States over
the full extent of their geological conti-
nental margins. At this time, the
United States is engaged in limited ex-
ploration and no exploitation of its
continental shelf beyond 200 miles from
the coast. At the same time, the
United States is a broad margin State,
with significant resource potential in
those areas and with commercial firms
that operate on the continental shelves
of other States. On balance, the pack-
age contained in the Convention,
including revenue sharing at the mod-
est rate set forth in article 82, clearly
serves United States interests.

Statement of Understanding Con-
cerning a Specific Method To Be
Used in Establishing the Outer Edge
of the Continental Margin (Annex |l
to the Final Act). Annex |1 to the Fi-
nal Act contains the Statement of
Understanding adopted by the Third
United Nations Conference on the Law
of the Sea that addresses the unusual
geographic circumstances involved in
determining the outer edge of the con-
tinental margin of Sri Lanka and India
in the southern part of the Bay of
Bengal.

This Statement of Understanding
bears upon the interpretation and ap-
plication of the Convention, but is not
part of the Convention as adopted by
the Conference and submitted for the
advice and consent of the Senate.

Domestic Legislation

The principal U.S. legislation govern-
ing the U.S. continental shelf is
contained in the Submerged Lands Act
of 1953, as amended, 43 U.S.C. §1301
et&eq ., and the Outer Continental Shelf
Lands Act of 1953, as amended, 43
U.S.C. §1331 et seq.

DEEP SEA-BED MINING
(Part Xl and Agreement on
Implementation of Part XI;
Annexes lll and V)

Part X1 and Annexes 111 and 1V to the
Convention (Part XI) and the Agree-
ment Relating to the Implementation
of Part XI of the United Nations Con-
vention on the Law of the Sea of 10
December 1982 (Agreement) establish
the legal regime governing exploration
and exploitation of mineral resources of
the deep sea-bed beyond coastal State
jurisdiction (sea-bed mining regime).

Flaws in Part XI caused the United
States and other industrialized States
not to become parties to the Conven-
tion. The unwillingness of industri-
alized States to adhere to the Conven-
tion unless its sea-bed mining
provisions were reformed led the Sec-
retary-General of the United Nations,
in 1990, to initiate informal consulta-
tions aimed at achieving such reform
and thereby promoting widespread ac-
ceptance of the Convention. These
consultations resulted in the Agree-
ment, which was adopted by the United
Nations General Assembly on July 28,
1994 by a vote of 121 (including the
United States) in favor with 0 opposed
and 7 abstentions. As of September 8,
1994, 50 countries had signed the
Agreement, including the United
States (subject to ratification). More
are expected to follow.

The objections of the United States
and other industrialized States to Part
X1 were that:

« It established a structure for ad-
ministering the sea-bed mining regime
that did not accord industrialized
States influence in the regime commen-
surate with their interests;

< Itincorporated economic prin-
ciples inconsistent with free market
philosophy; and
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= Its specific provisions created nu-
merous problems from an economic and
commercial policy perspective that
would have impeded access by the
United States and other industrialized
countries to the resources of the deep
sea-bed beyond national jurisdiction.

The decline in commercial interest
in deep sea-bed mining, due to rela-
tively low metals prices over the last
decade, created an opening for reform
of Part XI. This waning interest and
resulting decline in exploration activity
led most States to recognize that the
large bureaucratic structure and de-
tailed provisions on commercial
exploitation contained in Part XI were
unnecessary. This made possible the
negotiation of a scaled-down regime to
meet the limited needs of the present,
but one capable of evolving to meet
those of the future, coupled with gen-
eral principles on economic and
commercial policy that will serve as the
basis for more detailed rules when in-
terest in commercial exploitation
reemerges.

The waning of the Cold War and
the increasing tendency by nations in
Eastern Europe and the developing
world to embrace market principles
gave further impetus to the effort to
reform Part XI1. These factors led the
States that had historically supported
Part X1 to accept the need for reform.
Finally, the 60th ratification of the Con-
vention on November 16, 1993, made it
apparent that a failure to reform Part
X1 before the entry into force of the
Convention on November 16, 1994,
could jeopardize the future of the en-
tire Convention and seriously impede
future efforts to exploit mineral re-
sources beyond national jurisdiction.

The Agreement fully meets the ob-
jections of the United States and other
industrialized States to Part X1. The
discussion that follows describes the
sea-bed mining regime of the Conven-
tion and the changes that have been
made by the Agreement. The legal re-
lationship between the Convention and
the Agreement is then considered, as
well as the provisional application of
the Agreement.

The Sea-bed Mining Regime

Scope of the Regime. The sea-bed
mining regime applies to “the Area,”
which is defined in article 1 of the Con-
vention to mean the sea-bed and ocean
floor and subsoil thereof, beyond the
limits of national jurisdiction. The
Area is that part of the ocean floor sea-
ward of coastal State jurisdiction over
the continental shelf, that is, beyond
the continental margin or beyond 200
miles from the baseline from which the
breadth of the territorial sea is mea-
sured where the margin does not
extend that far. It comprises approxi-
mately 60 percent of the sea-bed.

The sea-bed mining regime governs
mineral resource activities in the Area.
Article 1(3) defines “activities in the
Area” as all activities of exploration
forar exploitation of the mineral re-
sources of the Area. Those resources
are all solid, liquid or gaseous mineral
resources on or under the sea-bed.
Prospecting, however, does not require
prior authorization, but may be subject
to general regulation.

Common Heritage of Mankind.
Article 136 provides that the Area and
its resources are the common heritage
of mankind. This principle reflects the
fact that the Area and its resources are
beyond the territorial jurisdiction of
any nation and are open to use by all in
accordance with commonly accepted
rules.

This principle has its roots in politi-
cal and legal opinion dating back to the
earliest days of the Republic. Presi-
dent John Adams stated that “the
oceans and its treasures are the com-
mon property of all men.” With respect
to the sea-bed in particular, President
Lyndon Johnson declared that “we
must ensure that the deep seas and the
ocean bottoms are, and remain, the
legacy of all human beings.” The
United States joined in the adoption,
by consensus, of the United Nations
General Assembly Resolution 2749
(XXV)(1970), which set forth this prin-
ciple. The Deep Seabed Hard Mineral
Resources Act of 1980 (30 U.S.C. § 1401
et seq.)(DSHMRA\) incorporated this
principle into U.S. law.

For reasons of national security,
thenited States has also supported
this principle to ensure that the deep
sea-bed is not subject to national ap-
propriation, which could lead to
confrontation or impede the mobility or
operations of U.S. armed forces. Ar-
ticle 137, like the DSHMRA, advances
these interests by providing that no
State shall claim or exercise sover-
eignty over any part of the Area or its
resources or recognize such claims by
others.

In furtherance of this principle,
article 141 declares the Area to be open
to use by all States. Only mining activi-
ties are subject to regulation by the
International Sea-bed Authority (dis-
cussed below). Other activities on the
deep sea-bed, including military activi-
ties, telecommunications and marine
scientific research, may be conducted
freely in accordance with principles of
the Convention pertaining to the high
seas, including the duty to have reason-
able regard to other uses.

Part X1, as modified by the Agree-
ment, gives specific meaning to the
common heritage principle as it applies
to the mineral resources of the sea-bed
beyond coastal State jurisdiction. Itis
worth noting that the Agreement, by
restructuring the sea-bed mining re-
gime along free market lines, endorses
the consistent view of the United
States that the common heritage prin-
ciple fully comports with private
economic activity in accordance with
market principles.

Administration of the Regime

International Sea-bed Authority.  To
administer the sea-bed mining regime,
articles 156-7 of the Convention estab-
lish a new international organization,
the International Sea-bed Authority
(Authority). Article 158 establishes
thethree principal organs of the Au-
thority: the Assembly, the Council and
the Secretariat. In addition, as subsid-
iary organs to the Council, article 163
creates a Legal and Technical Com-
mission. Section 9 of the Annex to the
Agreement adds a Finance Committee.
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Article 163 of the Convention also
provides for an Economic Planning
Commission. However, section 1(4) of
the Annex to the Agreement conditions
the establishment of the Commission
on a future decision by the Council and,
for the time being, delegates its func-
tions to the Legal and Technical
Commission.

With the exception of the Secre-
tariat, all of these organs consist of
representatives whose salaries and ex-
penses are paid by their own States.

Assembly. The Assembly pro-
vided for in articles 159-160 of the
Convention is a plenary body of all
members of the Authority. Its main
specific functions are to elect the Coun-
cil, to elect a Secretary-General, to
assess contributions, to give final ap-
proval to rules and regulations and to
the budget, and to decide on the shar-
ing of revenues to the Authority from
mining.

Because of the size of the Assem-
bly, and because its composition and
voting rules do not necessarily ensure
adequate protection for all relevant in-
terests, the Convention and the
Agreement provide that the important
decision-making functions of the As-
sembly are exercised concurrently
with, or are based on the recommenda-
tions of, the Council or the Finance
Committee, or both.

Council. The Council is the execu-
tive body of the Authority and as such
is primarily responsible for the admin-
istration of the sea-bed mining regime.
Article 161 provides that the Council is
to be composed of 36 members, four
from the major consumers of minerals,
four from the largest investors in deep
sea-bed mining, four from major land-
based producers of minerals, six to
represent various interests among de-
veloping countries, and the remaining
18 to achieve overall equitable geo-
graphic distribution.

The primary functions of the Coun-
cil, outlined in article 161, are to
supervise the implementation of the
sea-bed mining regime, to approve
plans of work for exploration or exploi-
tation of mineral resources, to oversee
compliance with approved plans of
work, to adopt and provisionally apply
rules and regulations pending final ap-

proval by the Assembly, to nominate
candidates for Secretary-General of the
Authority, and to make recommenda-
tions to the Assembly on subjects upon
which the Assembly must make deci-
sions.

Part XI requires the Assembly to
make many of its decisions on the basis
of recommendations from the Council.
Section 3(4) of the Annex to the Agree-
ment expands this requirement to
cover virtually all decisions of the As-
sembly and further provides that, if the
Assembly disagrees with a Council rec-
ommendation, it must return the issue
to the Council for further consider-
ation.

Legal and Technical Commis-
sion. The Legal and Technical
Commission is a fifteen-member body
of technical experts elected by the
Council. Under article 165, its primary
functions are to review and make rec-
ommendations to the Council on the
approval of plans of work, to prepare
draft rules and regulations, to direct
the supervision of activities pursuant
to@pproved plans of work, to prepare
environmental assessments and recom-
mendations on protection of the marine
environment and to monitor the envi-
ronmental impacts of activities in the
Area.

Economic Planning Commission.
Like the Legal and Technical Commis-
sion, the Economic Planning Commis-
sion was to be a fifteen-member techni-
cal body. As noted above, the Eco-
nomic Planning Commission will not be
established in the near term; its func-
tions will be performed by the Legal
and Technical Commission. Those
functions, defined in article 164, are
mainly to review trends and factors af-
fecting supply, demand and prices for
minerals derived from the Area and to
make recommendations on assistance
to developing States that are shown to
be adversely affected by activities in
the Area (see discussion of the assis-
tance fund below). The fact that such
questions will not arise until commer-
cial mining takes place made it
reasonable to defer the Commission’s
establishment.

Finance Committee. In response
to proposals by the United States and
other industrialized States, section 9
offhe Annex to the Agreement estab-
lishes a Finance Committee. Section
9(3) requires the Committee to include
the five largest contributors to the
budget until such time that the Author-
ity generates sufficient funds for its
administrative expenses by means
other than assessed contributions.
Section 3(7) provides that decisions of
the Council and the Assembly having
financial or budgetary implications
shall be based on recommendations of
the Finance Committee, which must be
adopted by consensus.

The Functional-Evolutionary
Approach

One of the major themes in the negotia-
tions that led up to the Agreement was
the need for the Authority to be cost-
effective. While this was a prime
concern of industrialized States, it also
had broad support among developing
countries. Sections 1(2) and (3) of the
Annex to the Agreement accordingly
stipulate that the establishment of the
Authority and its organs, and the fre-
guency, duration and scheduling of
meetings, are to be governed by the ob-
jective of minimizing costs while
ensuring that the Authority evolves in
keeping with the functions it must per-
form.

Thus, as noted above, the Economic
Planning Commission will not be estab-
lished until a future decision of the
Council, or the approval of a plan of
work for commercial exploitation. In
addition, sections 1(4) and (5) of the An-
nex to the Agreement identify the
specific early functions on which the
Authority should concentrate prior to
commercial mining. These functions
largely relate to approving plans of
work for existing mining claims, moni-
toring compliance, keeping abreast of
trends in the mining industry and
metal markets, adopting necessary
rules and regulations relevant to vari-
ous stages of mining as interest
emerges, promoting marine scientific
research, and monitoring scientific and
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technical developments (particularly
related to protection of the environ-
ment).

The evolutionary approach also un-
derlies the decision to postpone the
elaboration of very specific rules to
govern sea-bed mining until the inter-
national community better understands
the nature of mining activities likely to
occur on a commercial scale. Instead,
the Agreement establishes a series of
broad reforms based on free market
principles that will serve as the basis
for more specific rules at an appropri-
ate time. Significant improvements to
the decision-making structure of the
Authority, discussed below, made it
possible for the United States and
other industrialized States to have con-
fidence that such rules and regulations
will protect their interests.

Acquisition of Mining Rights

Article 153 and Annex 11 to the Con-
vention govern the system for
acquiring mining rights.

Prospecting. Article 2 of Annex
111 to the Convention does not require
prior approval for prospecting. How-
ever, prospectors must submit a
written undertaking to comply with the
Convention. Prospecting, which may
be conducted simultaneously by more
than one prospector, does not confer
any rights with respect to the re-
sources.

Exploration and Exploitation.
Article 153 and article 3 of Annex 111
provide that exploration and exploita-
tion activities may be conducted by
States Parties or entities sponsored by
States Parties. The applicant submits a
written plan of work that upon ap-
proval will take the form of a contract
between the applicant and the Author-
ity.

Under article 4 of Annex 111, enti-
ties shall be qualified if they meet
standards for nationality, control and
sponsorship set forth in article
153(2)(b), as well as other general stan-
dards related to technical and financial
capabilities and to their performance
under previous contracts.

Protection of the Marine Environ-
ment. Article 145 and Annex 111,
article 17 of the Convention provide for
the adoption of rules, regulations and
procedures by the Council to ensure ef-
fective protection of the marine
environment from harmful effects of
deep sea-bed mining activity.

Article 162 also authorizes the
Council to disapprove areas for exploi-
tation where there is a risk of serious
harm from mining activities already
underway.

Section 1(7) of the Annex to the
Agreement strengthens these require-
ments by requiring that all applications
for approval of plans of work shall be
accompanied by an assessment of the
potential environmental impacts of the
proposed activities and a program for
oceanographic and baseline environ-
mental studies. Section 1(5)(g) of the
Annex to the Agreement also requires
the Authority to adopt rules, regula-
tions and procedures on marine
environmental protection as part of its
early functions prior to the approval of
the first plan of work for exploitation.

Application Fees. Article 13, para-
graph 2 of Annex I11 to the Convention
provides for an application fee of
U.S.$500,000. Section 8(3) of the An-
nex to the Agreement requires instead
a U.S.$250,000 fee for each phase (i.e.,
exploration or exploitation). If the fee
exceeds the cost incurred in processing
the application, the Authority is re-
quired to refund the difference to the
applicant.

Approval of Applications.  The
Authority shall review and approve
plans of work on a first-come first-
served basis. Special decision-making
procedures apply to the approval of
plans of work. Under article 165(2), the
Legal and Technical Commission shall
review applications and make recom-
mendations to the Council on the
approval of plans of work. The Com-
mission is required to base its
recommendations on whether the appli-
cant meets the financial and technical
qualifications mentioned above,
whether its proposed plan of work oth-
erwise meets the rules and regulations
adopted by the Council, and whether
the applicant has included undertak-
ings to comply with the Convention and

with rules, regulation and procedures
adopted pursuant thereto. Decisions
by the Commission are taken by a
simple majority of its fifteen members.

If the Legal and Technical Commis-
sion recommends approval of a plan of
work, section 3(1) of the Annex to the
Agreement requires the Council to ap-
prove the plan of work within 60 days,
unless the Council decides otherwise by
a two-thirds majority of its members,
including a majority of the members
present and voting in each of its cham-
bers. The effects of this provision are
to require the Council to act in a timely
manner and to allow two members of
either the consumer or investor cham-
bers of the Council to ensure that such
a plan of work is approved. If the Com-
mission recommends against approval
of an application, the Council can nev-
ertheless approve the application based
on its normal decision-making proce-
dures for issues of substance.

Security of Tenure—Priority of
Right. Section 1(9) of the Agreement
requires the Authority to approve
plans of work for exploration for a
period of 15 years. At the end of this
period, an applicant must apply for
approval of a plan of work for exploita-
tion. If, however, the applicant can
demonstrate that circumstances be-
yond its control prevent completion of
the work necessary to move to exploi-
tation, or that commercial circum-
stances do not justify proceeding to
exploitation, the Authority must ex-
tend the approved plan of work for
exploration in additional five-year
increments at the request of the con-
tractor.

Under article 16 of Annex 111 to the
Convention, approved plans of work
shall accord the contractor exclusive
rights in the area covered by the plan
of work in respect of a specific category
of resources. Article 10 of Annex 111
provides that an approved plan of work
for exploration confers a priority of
right on the applicant for approval of a
plan of work for exploitation in the
same area. The priority may be with-
drawn for unsatisfactory performance.
However, section 1(13) of the Annex to
the Agreement requires unsatisfactory
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performance to be judged on the basis
of a failure to comply with the terms of
an approved plan of work notwith-
standing written warnings by the
Authority.

Article 19 of Annex I11 provides
that contracts cannot be revised except
by consent of both parties (i.e., the ap-
plicant and the Authority).

Applications by Pioneer Inves-
tors. A special procedure exists for
grandfathering into the sea-bed mining
regime the mining sites of enterprises
that have conducted substantial activi-
ties prior to the entry into force of the
Convention. This procedure applies to
entities from Japan, the Russian Fed-
eration, France, China, India, Eastern
Europe and South Korea that have reg-
istered sites with the Preparatory
Commission for the International Sea-
bed Authority and for the International
Tribunal for the Law of the Sea
(Prepcom) in accordance with Resolu-
tion 11 of the Final Act of the Third
United Nations Conference on the Law
of the Sea. The same procedure also
applies to the sites of the mining con-
sortia that have been licensed under
the sea-bed mining laws of the United
States, Germany or the United King-
dom.

Section 1(6)(a)(ii) of the Annex to
the Agreement allows entities that
have already registered sites with the
Prepcom 36 months to file for the ap-
proval of a plan of work under the
Convention without jeopardy to their
rights to the mine site. When they file
an application, and accompany it with
the certificate of compliance recently
issued by the Prepcom, it will be ap-
proved by the Authority, provided that
it conforms to the rules, regulations
and procedures of the Authority.

With regard to consortia licensed
by the United States, Germany or
theOnited Kingdom, section 1(6)(a)(i)
of the Annex to the Agreement pro-
vides that they will be considered to
have met the financial and technical
qualifications necessary for approval of
a plan of work if their sponsoring State
certifies that they have expended
U.S.$30,000,000 in research and explo-
ration activities and have expended no
less than 10 percent of that amount in
the location, survey and evaluation of

the area referred to in the plan of work.
All three of the consortia with current
exploration permits issued pursuant to
the DSHMRA meet this standard. In
addition, section 1(6)(a)(iii) provides
that, in keeping with the principle of
non-discrimination, the contracts with
these consortia “shall include arrange-
ments which shall be similar to and no
less favorable than those agreed with”
any pioneer investor registered by the
Prepcom.

Reserved Areas. Applicants for
exploration rights under the Conven-
tion must set aside reserved areas for
possible future use by the Enterprise
(an arm of the Authority that, under
certain circumstances, may undertake
mining activity in its own right). Ar-
ticle 8 of Annex I11 to the Convention
requires that each application cover an
area sufficiently large and of sufficient
value to allow for two mining opera-
tions. The applicant is responsible for
dividing the area into two parts of
equal estimated value. The Authority
must then designate one of the areas to
be reserved for future use by the En-
terprise and the other to be reserved
for the applicant.

Section 2(5) of the Annex to the
Agreement modifies articles 8 and 9 of
Annex 111 to the Convention to take
into account the fact that the Enter-
prise, if it begins to undertake mining
activity, will operate through joint ven-
tures and to allow an applicant to
participate in the exploration and de-
velopment of a reserved area that it
prospected. Under section 2(5), the
miner that contributed the area has the
first option to enter into a joint venture
with the Enterprise for the exploration
and exploitation of that area. Further-
more, if the Enterprise does not submit
an application for approval of a plan
ofiaork for the reserved area within
15¥kars of the date on which that area
was reserved, or the date on which
theBEnterprise becomes operational,
whichever is later, the miner that con-
tributed the area can apply to exploit it
if the miner makes a good faith offer to
include the Enterprise as a joint ven-
ture partner.

The pioneer investors that regis-
tered their claims with the Prepcom
complied with this obligation at the

time of registration. However, the
areas registered by some pioneer in-
vestors (i.e., Japan, France and the
Russian Federation) were not large
enough to provide a reserved area.
After some negotiation, the Prepcom
allowed these pioneer investors collec-
tively to reserve a single site and to
self-select a major portion of the area
they retained. If U.S.-licensed consor-
tia confronted practical problems in
registering claims with the Authority,
they would be entitled to “no less fa-
vorable treatment” under section
1(6)(a)(iii) of the Annex to the Agree-
ment.

Compliance . Article 153(4) of the
Convention requires the Authority to
exercise such control as is necessary to
ensure compliance with the Conven-
tion, rules and regulations adopted by
the Council, and approved plans of
work. In addition, article 4(4) of Annex
111 and article 139 provide that States
Parties are also responsible for ensur-
ing compliance by the nationals or
enterprises they sponsor. However, a
State Party will not be liable for dam-
age caused if it has taken reasonable
measures within the framework of its
legal system to ensure compliance by
persons or entities under its jurisdic-
tion.

Decision-making

As noted above, decision-making was
one of the key areas of concern for the
United States and other industrialized
States in the reform of Part XI. In par-
ticular, the United States objected to
the absence of a guaranteed seat in the
36-member Council, to the possibility
that the Assembly could dominate deci-
sions within the Authority (discussed
above) and to the fact that industrial-
ized countries did not have influence on
the Council commensurate with their
interests.

U.S. Seat. The United States is
now guaranteed a seat on the Council
in perpetuity. Section 3(15) of the An-
nex to the Agreement provides that
the consumer chamber in the Council
shall include the State that, upon the
entry into force of the Convention, has
the largest economy in terms of gross
domestic product.
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Decisions by the Council.

Because the requirements for repre-
sentation of developing countries and
for equitable geographic distribution
set forth in article 161 of the Conven-
tion would likely produce a majority of
developing States on the Council, the
United States and other industrialized
States sought to change the voting
rules to ensure that the United States,
and others with special interests that
would be affected by decisions of the
Authority, would have special voting
rights in the Council. Section 3(5) of
the Annex to the Agreement provides
that, when consensus cannot be
reached in the Council, decisions on
questions of substance shall be taken
by a two-thirds majority of the mem-
bers present and voting, provided that
the decision is not opposed by a major-
ity in any of the four-member
consumer, investor or producer cham-
bers in the Council.

This chambered voting arrange-
ment will ensure that the United
States and two other consumers, or
three investors or producers acting in
concert, can block substantive decisions
in the Council. The only exceptions to
this rule are for four substantive deci-
sions that, under article 161(8)(d) of the
Convention, must be made by consen-
sus. Thus, consensus is required for
any decision to provide protection to
developing States that are land-based
producers of minerals from adverse
effects from sea-bed mining; any deci-
sion to recommend to the Assembly
rules and regulations on the sharing of
financial benefits from sea-bed mining
(revenue sharing); any decision to
adopt and apply provisionally rules,
regulations and procedures implement-
ing the sea-bed mining regime or
amendments thereto; and any decision
to adopt amendments to the sea-bed
mining regime. The requirement that
these issues be made by consensus in
effect gives the United States a veto
with respect to them.

Developing States argued that the
six-member developing country cat-
egory in the Council should also be
treated as a chamber for voting pur-
poses. The United States and other
industrialized States opposed this on
the grounds that developing States in

the Council already were assured of
sufficient numbers to protect their in-
terests. Sections 3(9) and 3(15)(d) of
the Annex to the Agreement represent
a compromise on this issue. Those
provisions combine the six-member
developing State category with the
developing States elected on the basis
of ensuring overall equitable geo-
graphic distribution to serve as a
chamber for voting purposes. This
would allow 11 developing States act-
ing in concert to block a decision,
compared to the 13 votes needed to
block an overall two-thirds majority in
the Council.

Composition of the Council.
ticle 160(12)(a) of the Convention
authorizes the Assembly to elect the
members of the Council. Section 3(10)
of the Annex to the Agreement refines
this by providing for all States Parties
that meet the criteria of a specific cat-
egory (i.e., consumers, investors and
producers) to nominate their represen-
tatives in those categories. This
refinement ensures that each category
of States Parties will be represented in
the Council by members of its own
choosing.

Rulemaking: General. Article
160(f)(ii) authorizes the Assembly to
approve rules, regulations and proce-
dures of the Authority governing the
administration of the sea-bed mining
regime that have been adopted by the
Council. Article 162(2)(0)(ii) provides
that the Council shall adopt and provi-
sionally apply such rules, regulations
and procedures pending their approval
by the Assembly. As noted above, the
Council decision to adopt and provision-
ally apply rules, regulations and
procedures must be taken by consen-
sus. The result is that no implementing
rules can be adopted or applied without
the consent of the United States.

Section 3(4) of the Annex to the
Agreement further protects U.S. inter-
ests by requiring that decisions of the
Assembly on any matter for which the
Council also has competence, or any ad-
ministrative, budgetary or financial
matter, must be based on recommenda-
tions of the Council. If the Assembly
disagrees with the Council, it must

Ar-

send the recommendations back for fur-
ther consideration in light of the views
of the Assembly. In the meantime,
rules adopted by the Council continue
to apply provisionally pending their fi-
nal approval by the Assembly.

Commercial Exploitation Rules.
As noted above, the Agreement sets
forth general market-oriented prin-
ciples to provide the basis for future
rulemaking when commercial produc-
tion appears likely. The Agreement
provides a special procedure for adopt-
ing such rules to create effective
incentives for their developmentin a
timely fashion so that delay in their
adoption would not impede commercial
operations.

Section 1(15) of the Annex to the
Agreement sets forth two means by
which the process of preparing the nec-
essary rules can be initiated.
Paragraph 15(a) provides that the
Council can initiate the process when it
determines that commercial exploita-
tion isilhminent or at the request of a
State whose national intends to apply
for approval of a plan of work for ex-
ploitation. Paragraph 15(b) requires
the Council to complete its work on the
rules within two years of receiving
such a request. Paragraph 15(c)
provides that, if such work is not com-
pleted within this timeframe and an
application for approval of a plan of
work for exploitation is pending, the
Council must consider and provision-
ally approve the proposed plan of work
based on the Convention and any rules
adopted provisionally, as well as the
principle of non-discrimination.

Review Conference. The United
States and other industrialized States
strongly objected to the Review Con-
ference provided for in article 155 of
the Convention. The Review Confer-
ence would have convened 15 years
after the commencement of commercial
production to reevaluate Part XI and
to propose amendments to the Conven-
tion. Such amendments could have
entered into force for all States if
adopted and ratified by three-quarters
of the States Parties. This would have
allowed the possibility that the United
States could be bound by amendments
that it had opposed.
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Section 4 of the Annex to the
Agreement eliminates the Review Con-
ference. Any reconsideration of the
sea-bed mining regime is subject to the
normal procedures for adopting amend-
ments to the sea-bed mining provisions
of the Convention contained in articles
314-316. Article 314 requires that
amendments to the sea-bed mining
regime be adopted by the Assembly
and the Council of the Authority.
Article 161(8)(d) requires that amend-
ments be adopted in the Council by
consensus, thus ensuring the United
States a permanent veto over amend-
ments. Amendments to the sea-bed
mining regime adopted by this proce-
dure enter into force when ratified by
three-quarters of the States Parties
(article 316(5)).

Economic and Commercial
Policy Concerns

As discussed above, the United States
and other industrialized States ob-
jected to many features of Part XI
onétonomic and commercial policy
grounds. The United States objected,
for example, to the provisions of Part
X1 on production limitations, financial
terms of contracts, technology transfer
and the Enterprise because of the
negative effect they would have had on
commercial exploitation of sea-bed min-
eral resources.

While there developed a general
willingness on the part of other States
to meet these objections, the effort to
reform Part X1 had to address the diffi-
culty of predicting when interest in
commercial exploitation will reemerge,
which specific resources will be of in-
terest at that time, and what economic
environment will prevail. The Agree-
ment resolves these difficulties by
adopting general principles designed to
restructure the sea-bed mining regime
along free market lines. The States
Parties will implement these general
principles through the Authority as the
need arises, in accordance with the new
decision-making rules discussed above.

The Agreement also contains spe-
cific provisions to meet certain specific
objections. The substantive solutions
to the individual issues of concern are
next discussed.

Production Limitations.  Article
151 of the Convention would have es-
tablished an elaborate system of
controls on production of minerals from
the deep sea-bed, ostensibly to protect
land-based producers of minerals from
adverse impacts due to competition
from deep sea-bed mining. The con-
trols were based on a formula for
estimating the growth in the demand
for minerals and then limiting sea-bed
mining to a percentage of that growth,
by requiring miners to obtain produc-
tion authorizations from the Authority.
In addition, article 151 would have al-
lowed the Authority to participate in
commodity organizations with the
objective of promoting growth, effi-
ciency and stability of markets. This
could have included commodity agree-
ments with production controls, quotas
or other economic provisions for inter-
vening in commodity markets.

In response to the objections of the
United States and other industrialized
States, section 6 of the Annex to the
Agreement eliminates all such provi-
sions. In their place, section 6(1) bases
the production policy of the Authority
on sound commercial principles. It pro-
vides that the provisions of the General
Agreement on Tariffs and Trade (or
agreements that replace the GATT)
will apply to sea-bed mining beyond na-
tional jurisdiction. In particular, there
can be no subsidization of sea-bed min-
ing beyond national jurisdiction that
would not be permitted under GATT
rules, and no discrimination between
minerals produced from the deep sea-
bed and minerals produced from other
sources.

Disputes arising from allegations
that a State Party is not complying
with the relevant GATT provisions
would be subject to GATT dispute
settlement procedures where both
States Parties are party to the relevant
GATT arrangements. If one or more
parties to the dispute are not party to
the relevant GATT arrangements, dis-
putes would be referred to the dispute
settlement procedures under the Con-
vention (see discussion of dispute
settlement below).

The transition to the World Trade
Organization from the present GATT
may require clarification of these provi-
sions. For example, issues may arise

concerning which agreement applies
when some States Parties to the Con-
vention remain party to the former
GATT arrangements and others be-
come party to the new arrangements.
However, with the timing of the re-
emergence of interest in commercial
production from the deep sea-bed un-
certain, it is possible that the question
will resolve itself before issues arise in
this context.

Economic Assistance.  In negoti-
ating the Agreement, land-based
producers of minerals that are found on
the sea-bed agreed to eliminate produc-
tion controls in exchange for the
establishment of an economic assis-
tance fund.

Article 151(10) of the Convention
empowers the Authority to establish a
“system of compensation or take other
measures of economic adjustment as-
sistance” with the objective of assisting
“developing countries which suffer se-
rious adverse effects on their export
earnings or economies resulting from a
reduction in the price of an affected
mineral or in the volume of exports of
that mineral, to the extent that such re-
duction is caused” by deep sea-bed
mining.

Section 7 of the Annex to the
Agreement contemplates that this pro-
vision will be implemented through the
establishment of an economic assis-
tance fund. However, such a fund may
only be established when the revenues
of the Authority exceed those neces-
sary to cover its administrative
expenses (i.e., when revenues from
mining are sufficient to avoid the need
for assessed contributions from mem-
bers for administrative expenses and a
surplus exists). Only revenues from
mining and voluntary contributions
may be used to finance the fund. The
United States veto in the Finance
Committee and its influence in the
Council are adequate to insure that
such a fund is not established or oper-
ated in a manner contrary to U.S.
interests.

Financial Terms of Contracts.
Atrticle 13 of Annex I11 to the Conven-
tion established detailed financial
arrangements that were to become
part of the contracts between the
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Authority and the miner and that
would have served as the means for
theAButhority to recover economic
rents from the development of mineral
resources of the sea-bed beyond na-
tional jurisdiction.

Among these arrangements were a
U.S.$1,000,000 annual fee from the date
of approval of a plan of work for explo-
ration. Upon the commencement of
commercial production, the miner
would have had to elect between the
payment of a production charge or a
combination of a production charge and
a share of net proceeds from mining.
The rates of both were graduated,
starting out lower in the early years
and increasing in the latter years of
production, and were also adjustable,
based on profitability.

These arrangements were ex-
tremely complex and relied upon very
specific assumptions about the nature
and profitability of a sea-bed mining
operation based on a specific economic
model. The United States and other in-
dustrialized States objected that these
arrangements were both excessive and
unduly rigid, given the uncertainties
regarding the timing and nature of fu-
ture mining activities. In particular,
the United States objected to charging
a U.S.$1,000,000 annual fee during the
exploration stage, when miners would
have no income stream.

In response to these objections, sec-
tion 8 of the Annex to the Agreement
dispenses with these detailed provi-
sions and provides that a system of
financial arrangements shall be estab-
lished in the future based on certain
basic principles. Specifically, it re-
quires that the system be fair to the
Authority and the miner, that the
ratesbe comparable to those prevailing
with respect to land-based mining to
avoid competitive advantages or disad-
vantages, that the system not be
complicated and not impose major ad-
ministrative costs on the Authority or
the miner, and that consideration be
given to a royalty or a combination roy-
alty and profit-sharing system.

The U.S.$1,000,000 annual fee
charged during the exploration stage is
eliminated. The Council will fix the
amount of an annual fee during com-
mercial production, which can be

credited against payments due under
the royalty or profit sharing arrange-
ments. Thus, the effect is to establish a
minimum annual fee during commercial
production.

Technology Transfer. The United
States and other industrialized coun-
tries objected to the mandatory
technology transfer provisions con-
tained in article 5 of Annex 111 to the
Convention. These provisions man-
dated the inclusion in the miners’
contract of an undertaking on the part
of the miner to transfer sea-bed mining
technology to the Enterprise or devel-
oping countries if they were unable to
obtain the technology on the open mar-
ket. If transfer were not assured, the
miner could not use such technology in
its own mining activities.

Section 5 of the Annex to the
Agreement eliminates these compul-
sory transfer provisions. In very
general terms, article 144 of the Con-
vention encourages the promotion of
the transfer of technology and scientific
knowledge related to deep sea-bed min-
ing, including programs to facilitate
access under fair and reasonable terms
and conditions and to promote training.
Section 5 of the Annex to the Agree-
ment provides that the Enterprise and
developing countries wishing to acquire
sea-bed mining technology should do so
on the open market or through joint
ventures. If they are unsuccessful in
obtaining such technology, the Author-
ity may request miners and their
sponsoring States to cooperate with it
in facilitating access to technology “on
fair and reasonable commercial terms
and conditions, consistent with the ef-
fective protection of intellectual
property rights.”

The Enterprise: Background.
Atrticle 170 of the Convention estab-
lishes an operating arm of the Author-
ity called the Enterprise. Article
153(2)(a) provides that the Enterprise,
as well as other commercial enter-
prises, may apply to the Authority for
mining rights.

The origins of the Enterprise date
back to the early days of the Third
United Nations Conference on the
Lawaf the Sea, when certain develop-
ing States sought a regime where all
mining would be conducted directly
bythe Authority, with private miners

relegated to the role of service contrac-
tors. Industrialized States favored a
system of mining by States and private
companies licensed by the Authority.
In 1976, Secretary of State Henry
Kissinger proposed the compromise
that came to be known as the “parallel
system” in which the Authority,
through the Enterprise, as well as
States and private companies, would
both engage in mining activities. How-
ever, the negotiations that followed left
the Enterprise in a privileged position
that could have made it difficult for pri-
vate entities to compete.

Throughout the effort to reform
Part X1, the United States sought to
eliminate the Enterprise by pointing to
the privatization programs underway
in many parts of the world. Neverthe-
less, among many developing States, in
particular the least developed coun-
tries, where economic reform had not
yet begun to take root, strong resis-
tance persisted. Largely because the
Enterprise symbolized the aspirations
of developing States to have a means to
participate in sea-bed mining, retention
of the Enterprise remained a bedrock
position of the developing States as a
whole.

The Agreement retains the Enter-
prise but renders it harmless by
addressing the specific problems and
ensuring that the Enterprise could only
become operational following a decision
by the Council, and only if the Council
concludes that the operations of the
Enterprise would conform to sound
commercial principles.

Problems. The three main prob-
lems posed by the Enterprise were
that its first operation would be fi-
nanced by loans and loan guarantees
from the industrialized States, that it
would benefit from numerous provi-
sions discriminating in its favor
vis-a-vis other commercial entities, and
that other commercial entities would be
obliged to provide it with technology
(discussed above).

Solutions. Responding to these
concerns, section 2(2) of the Annex to
the Agreement provides that the En-
terprise will conduct its first operations
through joint ventures with other com-
mercial enterprises. Section 2(3)
eliminates the obligation for States
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Parties to finance its operations. Sec-
tion 2(4) subjects the Enterprise to the
same obligations as other miners and
modifies article 153(3) of the Conven-
tion to ensure that any plan of work
submitted by the Enterprise must be in
the form of a contract like that of any
other miner and thus be subject to the
requirements applicable to any other
contractor. Finally, section 5 of the An-
nex to the Agreement removes the
compulsory technology transfer provi-
sions.

Council Decision. Section 2(2) of
the Annex to the Agreement contains
one of the most significant limitations
on the Enterprise by preventing the
Enterprise from operating as an inde-
pendent entity until the Council issues
a directive to that effect. In the in-
terim, the secretariat of the Authority,
subject to the control of the Council,
will perform any necessary functions to
prepare for the possible future opera-
tion of the Enterprise.

The Council must take up the issue
of the independent operation of the
Enterprise when an application by an-
other commercial entity is approved for
commercial exploitation, or when a pro-
posal is made by another commercial
entity to form a joint venture with the
Enterprise. The decision by the Coun-
cil must be based on a conclusion that
operations by the Enterprise would ac-
cord with sound commercial principles.
If such a decision were ever made, the
Enterprise would then have to proceed
through the normal process of applying
for mining rights.

The enhanced role of the United
States and other industrialized coun-
tries in the Council will allow them to
ensure that, if a decision is ever made
to make the Enterprise operational, it
will only be on a basis that the United
States would find acceptable. For
example, if sea-bed mining ever gener-
ates sufficient funds through royalties
to service the budget of the Authority
and still leave a surplus, the Authority
might decide to use some of the funds
to invest in a joint venture with other
commercial entities. It is possible that
such an equity position in a sea-bed
mining operation could be structured so
as to pose no serious problems from the

standpoint of United States interests.
It is equally possible that, by the time
commercial mining takes place, devel-
oping States as well as industrialized
countries will recognize the Enterprise
as a relic of the past and not seek to
make it operational.

Budget of the Authority.  Article
173 of the Convention provides that the
administrative budget of the Authority
will be met by assessed contributions
made by States Parties to the Conven-
tion until the time that other funds (i.e.,
revenues from mining or voluntary con-
tributions) are adequate to meet the
administrative expenses of the Author-
ity. Section 1(14) of the Annex to the
Agreement modifies these provisions
by requiring that, until the Agreement
enters into force, the administrative
expenses of the Authority will be met
through the budget of the United Na-
tions.

The decision to draw on the United
Nations budget was based on the need
to provide for provisional application of
the Agreement prior to its entry into
force (see below), in order to allow
States that had not yet become party to
the Convention, such as the United
States, to participate in the Authority.
States that had already ratified or ac-
ceded to the Convention insisted that
those States which participated in the
Authority only through their provi-
sional application of the Agreement
should also support the budget. Tem-
porary funding through the United
Nations provided a convenient means
to accomplish this.

At the last session of the Prepcom
(August 1994), the United States
achieved a budget recommendation to
the United Nations General Assembly
that was approximately 30 percent
lower than Secretariat estimates for
1995. It assumes a staff for the Author-
ity of six professionals and 17 support
personnel. The total budget is esti-
mated at $2,489,600 and will not
necessitate an increase in the overall
United Nations budget for the 1994-95
biennium, as it will largely be offset by
savings from the discontinuation of ac-
tivities in support of the Prepcom.

Privileges and Immunities

Articles 177-183 of the Convention,
asiwell as article 13 of Annex 1V to
theQonvention, require States Parties
to provide certain privileges and immu-
nities to the Authority and to certain
persons connected to the Authority.
Inthe near term, due to the limited
interest in deep sea-bed mining and
theattendant need for only low-level
activity by the Authority, the foresee-
able activities of the Authority that
may occur in the United States which
would implicate these privileges and
immunities will take place at United
Nations Headquarters in NewNork,
where representatives of the Author-
ity’s member States and members of
the Authority’s secretariat may travel
for meetings.

With respect to such activities, the
United States is already obligated to
provide all relevant privileges and im-
munities pursuant to existing
agreements in force for the United
States, including the Agreement be-
tween the United Nations and the
United States regarding the headquar-
ters of the United Nations, as amended
(TIAS 1676, 5961, 6176, 6750, 9955; 61
Stat(4) 3416; 17 UST 74, 17 UST 2319;
20 UST 2810, 32 UST 4414; 11 UNTS
11, 554 UNTS 308, 581 UNTS 362; 687
UNTS 408) and the Convention on the
Privileges and Immunities of the
United Nations (TI1AS 6900; 21 UST
1418; 1 UNTS 16).

The Agreement and Its
Relationship to the Convention

The Agreement revises, in a legally
binding manner, the objectionable pro-
visions of Part XI. As discussed above,
these revisions satisfactorily address
the objections raised by the United
States and other industrialized coun-
tries to Part XI.

The Agreement contains two parts,
a main body and an Annex. All of the
substantive revisions to Part XI appear
in the Annex, while the main body of
the Agreement establishes the legal re-
lationship between the Convention and
the Agreement, provides options by
which States may consent to be bound
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by the Agreement, and sets forth the
terms of entry into force of the Agree-
ment and of its provisional application,
and addresses certain subsidiary is-
sues.

Article 1 of the Agreement obli-
gates States Parties to undertake to
implement Part XI in accordance with
the Agreement. Article 2 states that
the provisions of the Convention and
those of the Agreement are to be inter-
preted and applied together as one
single instrument; in the event of any
inconsistency, the provisions of the
Agreement prevail. These articles
make the original provisions of Part XI
legally subject to those of the Agree-
ment.

Under article 3, the Agreement be-
came open for signature by States and
certain other entities (including the Eu-
ropean Union) during a twelve-month
period beginning on the date on which
the United Nations General Assembly
adopted the Agreement, i.e., July 28,
1994. Article 4(1) and (2) seek to en-
sure that States may thereafter only
become party to the Agreement and
the Convention together.

Article 4(3) allows States to choose
among several alternative procedures
by which to express their consent to be
bound by the Agreement. The United
States signed the Agreement subject to
ratification, pursuant to article 4(3)(b).

Article 4(3)(c), together with article
5, provide another mechanism by which
those States that have already ratified
or acceded to the Convention (a cat-
egory that does not include the United
States) may become party to the
Agreement. Any such State may sign
the Agreement and become party to it
without further action unless that State
otherwise notifies the Depositary
within twelve months of the Agree-
ment’s adoption. In the event of such
notification, the notifying State is eli-
gible to accede to the Agreement under
article 4(3)(d).

This simplified procedure resolved
an overarching difficulty in the effort
torévise Part XI1. During negotiation
of the Agreement, those States, includ-
ing the United States, that had not
ratified the Convention because of ob-
jections to Part X1 insisted on the need
for a legally binding instrument

torévise Part X1. Many of those
States that had ratified the Convention
insisted that they would not return to
their parliaments and seek formal ap-
proval of a new instrument that would
revise Part XI.

The simplified procedure satisfies
both objectives in a legally sound man-
ner. Under customary international
law, as reflected in article 12(1)(a) of
the Vienna Convention on the Law of
Treaties (92nd Congress, 1st Session,
Senate Executive “L”), “the consent
of@lState to be bound by a treaty is
expressed by signature of its represen-
tative when . . . the treaty provides
that signature should have that effect.”
In the case of the Agreement, article
4(3)(c) and article 5 provide that, for
any State that has ratified or acceded
to the Convention, signature of the
Agreement will bind the signatory
State to the Agreement 12 months
after the Agreement’s adoption, unless
that State notifies the Depositary oth-
erwise.

One distinct advantage of the sim-
plified procedure is that it allows a
large number of States that have al-
ready ratified or acceded to the
Convention easily to become party to
the Agreement as well, thereby reduc-
ing the possibility that some States will
remain party only to the Convention.

Article 6 governs entry into force of
the Agreement. By its terms, the
Agreement will enter into force 30 days
after the date on which 40 States have
established their consent to be bound
by it, provided that at least seven of
those States meet the criteria estab-
lished for pioneer investors in deep
sea-bed mining set forth in Resolution
11 of the Third United Nations Confer-
ence on the Law of the Sea and that, of
those seven States, five are developed
States. The United States is a pioneer
investor in deep sea-bed mining for
these purposes.

Article 7 provides for provisional
application of the Agreement pending
its entry into force. If the Agreement
does not enter into force by November
16, 1998, due to the failure of the requi-
site States with mining interests to
adhere to it, provisional application
must terminate.

Provisional application advances
important U.S. objectives. Without
provisional application of the Agree-
ment, the Convention would enter into
force on November 16, 1994 unrevised;
i.e., the provisions of the Agreement
that resolve the objectionable features
of Part X1 would not be effective. The
Authority would begin to function un-
der the terms of the Convention,
unaffected by the remedial provisions
introduced by the Agreement.

Provisional application also pro-
vides a means to give effect to the
remedial provisions of the Agreement
without using the cumbersome amend-
ment procedures contained in the
Convention itself. Those amendment
procedures would at the very least sub-
stantially delay the entry into force of
those provisions and could prevent
them from ever coming into force.

By virtue of its signature of the
Agreement, the United States agreed
to apply the Agreement provisionally
beginning November 16, 1994. Article
7(2) provides flexibility in allowing
States to apply it provisionally “in ac-
cordance with their national or internal
laws and regulations.” This approach,
which is similar to that taken in other
international agreements that have
been provisionally applied, ensures that
existing legislation provides sufficient
authority to implement likely U.S. obli-
gations during the period of provisional
application.

By provisionally applying the
Agreement, the United States can pro-
mote its sea-bed mining interests by
participating in the very first meetings
of the Authority, at which critical
decisions are likely to be taken. As
discussed above, the Agreement gives
the United States considerable influ-
ence over the decisions of the Author-
ity, which would be lost if the United
States did not participate from the out-
set.

Provisional application of the
Agreement is consistent with interna-
tional and U.S. law. Article 25 of the
Vienna Convention on the Law of Trea-
ties provides for the provisional
application of agreements pending
their entry into force. Substantial
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State practice has developed in this re-
gard; a growing list of international
agreements have been provisionally ap-
plied.

The United States has provisionally
applied numerous agreements, includ-
ing several international commodity
agreements and other treaties pending
their entry into force for the United
States.

Articles 8 through 10 of the Agree-
ment address subsidiary issues relating
to the application of the Agreement.

United States Deep Sea-bed
Mining Legislation

The DSHMRA constitutes the national
licensing and permitting regime for
U.S. entities engaged in deep sea-bed
mining activities.

The basic premise of the DSHMRA
is that the interests of the United
States would best be served by U.S.
participation in a widely acceptable
treaty governing the full range of ocean
uses, including establishment of an in-
ternational regime for development of
mineral resources of the sea-bed be-
yond national jurisdiction. Recognizing
in 1980 that an acceptable international
regime had not been achieved, Con-
gress enacted the DSHMRA both to
provide a legal framework within which
U.S. entities could continue deep sea-
bed mining activities during the
interim period pending an acceptable
treaty (and environmental protection
concerns could be addressed), and to fa-
cilitate a smooth transition from this
national regime to the future interna-
tional regime established by such a
treaty.

Anticipating the components of an
acceptable international regime, Con-
gress incorporated into the DSHMRA
basic elements that are similar to those
now found in Part X1 as modified by
the Agreement. These include:

= Recognition of U.S. support for
the principle that the deep sea-bed
mineral resources are the common
heritage of mankind (30 U.S.C.
§1401(a)(7));

= A disclaimer of sovereignty over
areas or resources of the deep sea-bed
(30 U.S.C. § 1402(a));

= Recognition of the likelihood of
payments to an international organiza-
tion with respect to hard mineral
resources (30 U.S.C. § 1402(a)(15));

< Provision of measures for
protection of the marine environ-
ment, including an environmental
impact statement and monitoring
(e.g.,BD U.S.C. § 1419(a) and (f)); and

« Establishment of a regime based
on a first-in-time priority of right, on
objective, nondiscriminatory criteria
and regulations, and on security of ten-
ure through granting of exclusive
rights for a fixed time period and with
limitations on the ability to modify au-
thorization obligations.

In addition to these basic elements,
Subchapter 11 of the DSHMRA sets
forth criteria that would need to be met
for an international regime to be ac-
ceptable to the United States, namely,
assured and nondiscriminatory access
for U.S. citizens, under reasonable
terms and conditions, to deep sea-bed
resources, and assured continuity in
mining activities undertaken by U.S.
citizens prior to entry into force of
theabreement under terms, conditions,
and restrictions that do not impose
significant new economic burdens
thathhve the effect of preventing con-
tinuation of operations on a viable
economic basis (30 U.S.C. § 401(1)).
The DSHMRA also recognizes that a
treaty must be judged by the totality of
its provisions (30 U.S.C. § 1441(2)).

As described above, the Agreement
clearly revises Part XI in a manner
that satisfies these criteria. Of particu-
lar importance in this context are the
elimination of production controls,
mandatory technology transfer by op-
erators, the annual U.S.$1,000,000 fee
during exploration and the onerous eco-
nomic rent provisions of Part XI; the
provision to U.S. entities of non-dis-
criminatory access to deep sea-bed
mineral resources on terms no less fa-
vorable than those provided for
registered pioneer investors; the limi-
tations on contract modifications; the
restraints imposed on the operation of
the Enterprise; and the revisions to the
decision-making provisions of Part XI
that will allow the United States to
protect its interests and those of U.S.
citizens.

Provisional application of the
Agreement, discussed above, advances
a central policy reflected in the
DSHMRA of providing for a smooth
transition and continuity of activity be-
tween the regime established in the
DSHMRA and an acceptable interna-
tional regime established by treaty.
For the reasons set forth above, provi-
sional application provides the only
workable transition to the new treaty
regime.

The DSHMRA seeks to ensure
thatfhe transition to an international
regime does not result in premature
termination of on-going commercial
recovery operations by U.S. citizens.
In fact, no commercial sea-bed mining
is€urrently being conducted by U.S.
citizens or by those of other nations,
nor is such activity anticipated in the
near future.

Under these circumstances, and in
view of article 7(2) of the Agreement
(providing for provisional application in
accordance with national or internal
laws or regulations), amendments to
the DSHMRA will not be necessary
during the provisional application
period. International agreements re-
garding mutual respect of claims in
force with nations of other pioneer in-
vestors will also remain in force during
this period. As implementation of the
international regime proceeds, the
Administration will consult with Con-
gress regarding the need for additional
legislation prior to entry into force of
the Convention and the Agreement for
the United States.

MARINE SCIENTIFIC RESEARCH
(Articles 40, 87, 143, 147; Part XIIl,
Articles 238-265; Final Act,
AnnexVI)

The Convention recognizes the essen-
tial role of marine scientific research in
understanding oceanic and related at-
mospheric processes and in informed
decision-making about ocean uses and
coastal waters. Part X111 affirms the
right of all States to conduct marine
scientific research and sets forth obli-
gations to promote and cooperate in
such research. The Convention encour-
ages publication or dissemination of the
data and information resulting from
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marine scientific research, consistent
with the general U.S. policy of advocat-
ing the free and full disclosure of the
results of scientific research.

Part X111 confirms the rights of
coastal States to require consent for
marine scientific research undertaken
in marine areas under their jurisdic-
tion. These rights are balanced by
specific criteria to ensure that the con-
sent authority is exercised in predict-
able and reasonable fashion so as to
promote maximum access for research
activities.

The United States is a leader in the
conduct of marine scientific research
and has consistently promoted maxi-
mum freedom for such research. The
framework offered by the Convention
offers the best means of pursuing this
objective, while recognizing extended
coastal State resource jurisdiction.
Although the United State does not
exercise the option of requiring consent
for marine scientific research in the
U.S. EEZ, the Convention’s procedures
and criteria for obtaining coastal State
consent to conduct marine scientific
research in areas under national juris-
diction provide a sound basis for
ensuring access by U.S. scientists to
such areas.

The term “marine scientific re-
search,” while not defined in the
Convention, generally refers to those
activities undertaken in the ocean and
coastal waters to expand knowledge of
the marine environment and its pro-
cesses. It is distinguished from
hydrographic survey, from military ac-
tivities, including military surveys, and
from prospecting and exploration.

General Provisions
(Section 1, Articles 238-241)

Part X111 sets forth principles govern-
ing the conduct of marine scientific
research, proceeding from the right set
forth in article 238 of all States (irre-
spective of their geographic location),
as well as competent international or-
ganizations, to conduct marine
scientific research in accordance with
the terms of the Convention. Article
239 further calls upon States and com-
petent international organizations to
promote and facilitate such research.

Article 240 requires marine scien-
tific research to be conducted exclu-
sively for peaceful purposes. (See dis-
cussion below regarding article 301.)
ItiS to be carried out with appropriate
scientific methods and means, compat-
ible with the Convention:; it is not to
interfere unjustifiably with other legiti-
mate uses of the sea compatible with
the Convention; it is to be duly re-
spected in the course of such other
uses; and it is to be conducted in com-
pliance with all relevant regulations
adopted in conformity with the Con-
vention, including those for the
protection and preservation of the
marine environment.

Article 241 provides that marine
scientific research is not to constitute
the legal basis for any claim to any part
of the marine environment or its re-
sources. This provision parallels
similar provisions in articles 89 and
137(1) and (3) on the high seas and the
Area, respectively.

International Cooperation
(Section 2, Articles 242-244)

Articles 242 and 243 elaborate upon
thea@bligation of States and competent
international organizations to promote
international cooperation in marine
scientific research and to cooperate,
through conclusion of bilateral and
multilateral agreements, in creating
favorable conditions for the conduct of
research and in integrating the efforts
of scientists in studying marine phe-
nomena and processes and their
interrelationships.

Article 244 further obligates States
and competent international organiza-
tions to make available by publication
and dissemination through appropriate
channels information on proposed ma-
jor research programs, as well as
knowledge resulting from marine scien-
tific research. To this end, States and
competent international organizations
are called upon to promote actively the
flow of data and information resulting
from marine scientific research. Like-
wise, the capabilities of developing
countries to carry out marine scientific
research are to be promoted.

The Intergovernmental Oceano-
graphic Commission (10C) plays a
leading role in marine scientific re-
search programs, particularly in
cooperative undertakings with other
United Nations agencies and with
other governmental and non-govern-
mental organizations.

Conduct and Promotion of
MarineSJcientific Research
(Section 3, Articles 245-257)

The Convention sets forth the rights
and obligations of States and compe-
tent international organizations with
respect to the conduct of marine scien-
tific research in different areas.

Territorial Sea. Article 245 recog-
nizes the unqualified right of coastal
States to regulate, authorize and con-
duct marine scientific research in the
territorial sea. Therefore, access to the
territorial sea, and the conditions under
which a research project can be con-
ducted there, are under the exclusive
control of the coastal State (see also ar-
ticles 21(1)(g), 19(2)(j)), 40 and 54).

EEZ and Continental Shelf. Un-
der article 246, coastal States have the
right to regulate, authorize and conduct
marine scientific research in the EEZ
and on the continental shelf. Access by
other States or competent international
organizations to the EEZ or continen-
tal shelf for a marine scientific research
project is subject to the consent of the
coastal State. The consent require-
ment, however, is to be exercised in
accordance with certain standards and
qualifications.

In normal circumstances, the
coastal State is under the obligation
togrant consent. (It is explicitly pro-
vided that circumstances may be
normal despite the absence of diplo-
matic relations.) The coastal State,
nevertheless, has the discretion to
withhold its consent if the research
project is of direct significance for the
exploration and exploitation of living
orfbn-living resources; involves drill-
ing, the use of explosives or introduc-
tion of harmful substances into the
marine environment; or involves the
construction, operation and use of
artificial islands, installations or
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structures. (The first of these grounds
for withholding consent may be used on
the continental shelf beyond 200 miles
only in areas specially designated as
under development.) It may also with-
hold consent if the sponsor of the
research has not provided accurate
information about the project or has
outstanding obligations in respect of
past projects.

The consent of a coastal State for a
research project may be granted either
explicitly or implicitly. Article 248
requires States or organizations spon-
soring projects to provide to the coastal
State, at least six months in advance of
the expected starting date of the re-
search activities, a full description of
the project. The research activities
may be initiated six months after the
request for consent, unless the coastal
State, within four months, has informed
the State or organization sponsoring
the research that it is denying consent
for one of the reasons set forth in
article 246 or that it requires more
information about the project. If the
coastal State fails to respond to the
request for consent within four months
following notification, consent may be
presumed to have been granted (article
252). This provision should encourage
timely responses from coastal States to
requests for consent.

Consent may also be presumed un-
der article 247 to have been granted by
a coastal State for a research project
inif's EEZ or on its continental shelf
undertaken by a competent interna-
tional organization of which itis a
member, if it approved the project at
the time that the organization decided
to undertake the project and it has not
expressed any objection within four
months of the notification of the project
by the organization.

Article 249 sets forth specific condi-
tions with which a State or competent
international organization sponsoring
research in the EEZ or onthe conti-
nental shelf of a coastal State must
comply. These include theright of
thetbastal State to participate in
theproject, in particular through inclu-
sion of scientists on board research
vessels; provision to the coastal State
of reports and access to data and

samples; assistance to the coastal State,
if requested, in assessing and interpret-
ing data and results; and ensuring that
results are made internationally avail-
able as soon as practicable. Additional
conditions may be established by the
coastal State with respect to a project
falling into a category of research ac-
tivities over which the coastal State
has discretion to withhold consent
pursuant to article 246.

If a State or competent interna-
tional organization sponsoring research
in the EEZ or on the continental shelf
of a coastal State fails to comply with
such conditions, or if the research is not
being conducted in accordance with the
information initially supplied to the
coastal State, article 253 authorizes the
coastal State to require suspension of
the research activities. If those carry-
ing out the research do not comply
within a reasonable period of time, or if
the non-compliance constitutes a major
change in the research, the coastal
State may require its cessation.

The High Seas and the Area.
Article 87 expressly recognizes conduct
of marine scientific research as a free-
dom of the high seas. Articles 256 and
257 further clarify that marine scien-
tific research may be conducted freely
by any State or competent interna-
tional organization in the water column
beyond the limits of the EEZ, as well
as in the Area, i.e., the sea-bed and
ocean floor, and the subsoil thereof,
beyond the limits of national jurisdic-
tion. Under article 143, research in the
Area is to be carried out exclusively for
peaceful purposes. (See discussion of
article 301 below.)

Research Installations and
Equipment (Section 4,
Articles 258-262)

The conditions applicable to marine
scientific research set forth in the Con-
vention apply equally to the deploy-
ment and use of installations and equip-
ment to support such research (article
258). Such installations and equipment
do not possess the status of islands,
though safety zones of a reasonable
breadth (not exceeding 500 meters)
may be created around them, consis-
tent with the Convention. They may
not be deployed in such fashion as to

constitute an obstacle to established in-
ternational shipping routes. They must
bear identification markings indicating
the State of registry or the interna-
tional organization to which they
belong, and have adequate internation-
ally agreed warning signals (articles
259-262).

Responsibility and Liability
(Section 5, Article 263)

Pursuant to article 263(1), States and
competent international organizations
shall be responsible for ensuring that
marine scientific research, whether un-
dertaken by them or on their behalf, is
conducted in accordance with the Con-
vention. Pursuant to article 263(2),
States and organizations shall be re-
sponsible and liable for any measures
they take in contravention of the Con-
vention in respect of research by other
States, their natural or juridical per-
sons or by competent international
organizations and shall provide com-
pensation for damage resulting from
such measures. With respect to dam-
age caused by pollution of the marine
environment arising out of marine sci-
entific research undertaken by or on
the behalf of States and competent in-
ternational organizations, such States
or organizations shall be liable pursu-
ant to article 235 (discussed above in
connection with Part XI1 of the Con-
vention.)

Settlement of Disputes
(Section 6, Articles 264-265)

The application of the dispute settle-
ment provisions of the Convention to
marine scientific research is discussed
below in the section on dispute settle-
ment.

DISPUTE SETTLEMENT
(Part XV, Articles 279-299;
Annexes V-VIII)

The Convention establishes a dispute
settlement system to promote compli-
ance with its provisions and ensure
that disputes are settled by peaceful
means. The system applies to disputes
between States and, with respect to
deep sea-bed mining, to disputes
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between States or miners and the Au-
thority. The dispute settlement
procedures of the Convention are:

« Flexible, in that Parties have op-
tions as to the appropriate means and
fora for resolution of their disputes;

« Comprehensive, in that the bulk
of the Convention’s provisions can be
enforced through binding mechanismes;
and

e Accommodating of matters of
vital national concern, in that they ex-
clude certain sensitive categories of
disputes (e.g., disputes involving EEZ
fisheries management) from binding
dispute settlement; they also permit a
State Party to elect to exclude other
such categories of disputes (e.g., dis-
putes involving military activities)
from binding dispute settlement.

The dispute settlement system of
the Convention advances the U.S.
policy objective of applying the rule
ofldaw to all uses of the oceans. Asa
State Party, the United States could
enforce its rights and preserve its pre-
rogatives through dispute settlement
under the Convention, as well as pro-
mote compliance with the Convention
by other States Parties. At the same
time, the procedures would not require
the United States to submit to binding
dispute settlement matters such as
military activities or the right to man-
age fishery resources within the U.S.
EEZ.

General Provisions
(Articles 279-285)

Section 1 contains general provisions
concerning the settlement of disputes
under the Convention. Article 279
obligates the parties to a dispute
concerning the interpretation or appli-
cation of the Convention to settle the
dispute by peaceful means in accor-
dance with the United Nations
Charter. Articles 280 to 282 elaborate
the right of States to agree on alterna-
tive means for settling their disputes.
Article 284 provides for optional
conciliation in accordance with the
procedure set forth in Annex V,
sectionl] or any other conciliation
procedure chosen by the parties to
thedispute.

Compulsory, Binding Dispute
Settlement (Articles 286-296)

Section 2 addresses compulsory dispute
settlement procedures entailing bind-
ing decisions. Except as otherwise
provided in section 3, if no settlement
has been reached under section 1, sec-
tion 2 of Part XV provides for disputes
concerning the interpretation or appli-
cation of the Convention to be sub-
mitted, at the request of any party to
the dispute, to the court or tribunal
having jurisdiction under this section.

Section 2 (article 287(1)) identifies
four potential fora for compulsory,
binding dispute settlement:

* The International Tribunal for
the Law of the Sea constituted under
Annex VI;

* The International Court of Jus-
tice;

= An arbitral tribunal constituted
in accordance with Annex VI1I; and

= A special arbitral tribunal consti-
tuted in accordance with Annex V111
for specified categories of disputes.

A State, when signing, ratifying, or
acceding to the Convention, or at any
time thereafter, is able to choose, by
written declaration, one or more of
these means for the settlement of dis-
putes under the Convention.

If the parties to a dispute have
notatcepted the same procedure for
settlement of the dispute, it may be
submitted only to arbitration in accor-
dance with Annex V11, unless the
parties otherwise agree (article 287(5)).
If a State Party has failed to announce
its choice of forum, it shall be deemed
to have accepted arbitration in accor-
dance with Annex VI1.

As stated in the Secretary of
State’s report to the President, it is
recommended that the United States
make the following declaration:

The Government of the United States
ofBmerica declares, in accordance with
article 287(1), that it chooses the follow-
ing means for the settlement of disputes
concerning the interpretation or appli-
cation of the Convention:

(A) aspecial arbitral tribunal consti-
tuted in accordance with Annex V111
for the settlement of disputes concern-
ing the interpretation or application of
the articles of the Convention relating
to (1) fisheries, (2) protection and pres-
ervation of the marine environment, (3)
marine scientific research, and (4) navi-
gation, including pollution from vessels
and by dumping; and

(B) an arbitral tribunal constituted
in accordance with Annex V11 for the
settlement of disputes not covered by
the declaration in (A) above.

Choice of forum does not affect the
jurisdiction of the Sea-Bed Disputes
Chamber of the International Tribunal
for the Law of the Sea, as provided for
in Part XI (see below).

Article 290 authorizes a competent
court or tribunal, which considers that
prima facie it has jurisdiction, to pre-
scribe appropriate provisional
measures to preserve the respective
rights of the parties to the dispute or to
prevent serious harm to the marine en-
vironment, pending the final decision.
The term “marine environment,” as
used in the Convention, includes “ma-
rine life,” so that a competent court or
tribunal may prescribe provisional con-
servation measures for living marine
resources under this authority whether
or not such measures are necessary to
protect the respective rights of the par-
ties.

Article 292 provides specifically for
expedited dispute settlement to ad-
dress allegations that a State Party has
not complied with the Convention’s
provisions for the prompt release of a
vessel flying the flag of another State
Party and its crew.

Article 293 provides for a court or
tribunal having jurisdiction under sec-
tion 2 to apply the Convention and
other rules of international law not in-
compatible with the Convention.

Any decision rendered by a court or
tribunal having jurisdiction under sec-
tion 2 is final and is to be complied with
by all the parties to the dispute; how-
ever, the decision has no binding force
except between the parties and in re-
spect of that particular dispute (article
296).
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Limitations on Compulsory,
Binding Dispute Settlement
(Articles 297-299)

Section 3 provides for limitations on,
and optional exceptions to, the applica-
bility of compulsory, binding dispute
settlement under section 2.

Limitations . Disputes concerning
the exercise by a coastal State of its
sovereign rights or jurisdiction are sub-
ject to compulsory, binding dispute
settlement under section 2 only in cer-
tain cases (article 297(1)). These cases
involve allegations that:

« A coastal State has acted in con-
travention of the provisions of the
Convention in regard to the freedoms
and rights of navigation, overflight or
the laying of submarine cables and
pipelines, or in regard to other interna-
tionally lawful uses of the sea specified
in article 58;

= A State, in exercising such rights
and freedoms, has violated the Conven-
tion or certain laws and regulations
adopted by a coastal State; and

* A coastal State has violated
specified rules and standards for the
protection of the marine environment.

Disputes concerning marine scien-
tific research fall within the scope of
compulsory, binding dispute settlement
under section 2, with two exceptions
(article 297(2)). The first exception in-
volves the exercise by the coastal State
of its explicit right or discretion to
withhold consent (e.g., with respect to
research directly related to resources
or involving drilling). The second per-
tains to the coastal State’s decision to
exercise its right to suspend or cancel a
research project for non-compliance
with certain required conditions.

There is provision, however, for dis-
putes falling within such exceptions to
be addressed through compulsory, non-
binding conciliation under Annex V,
section 2.

Under article 297(3), fisheries dis-
putes are subject to compulsory,
binding dispute settlement under sec-
tion 2, except that a coastal State need
not submit to such settlement any dis-
pute relating to its sovereign rights
with respect to the living resources in
its EEZ, or the exercise thereof,

including, for example, its discretionary
powers for determining the allowable
catch. However, such disputes may,
under certain conditions, be referred to
compulsory, nonbinding conciliation
under Annex V, section 2. Conciliation
may be invoked if it is alleged that a
coastal State has:

« Manifestly failed to comply with
its obligations to ensure through
proper conservation and management
measures that the maintenance of the
living resources in the exclusive eco-
nomic zone is not seriously endangered;

= Arbitrarily refused to determine,
at the request of another State, the al-
lowable catch and its capacity to
harvest living resources with respect to
stocks which that other State is inter-
ested in fishing; or

= Arbitrarily refused to allocate to
any State, under articles 62, 69 and 70
and under terms and conditions estab-
lished by the coastal State consistent
with this Convention, the whole or part
of the surplus it has declared to exist.

Optional Exceptions.  Article 298
provides for a State to opt out of one or
more of the dispute settlement proce-
dures in section 2 with respect to one
or more enumerated categories of dis-
putes. These include:

= Maritime boundary disputes (to
which compulsory, nonbinding concilia-
tion may apply under certain
conditions);

= Disputes concerning military ac-
tivities and certain law enforcement
activities; and

= Disputes in respect of which the
UN Security Council is exercising the
functions assigned to it by the United
Nations Charter.

As stated in the Secretary of
State’s report to the President, it is
recommended that the United States
invoke all three of these exceptions
and, thus, that the United States make
the following declaration:

The Government of the United States of
America declares, in accordance with
paragraph 1 of article 298, that it does
not accept the procedures provided for
in section 2 of Part XV with respect to
the categories of disputes set forth in
subparagraphs (a), (b) and (c) of that
paragraph.

Particular Regime
For Deep Sea-bed Mining

The Convention contains provisions
that apply specifically to disputes relat-
ing to deep sea-bed mining. Unlike
other disputes arising under the Con-
vention, deep sea-bed mining disputes
may be brought before the Sea-Bed
Disputes Chamber of the International
Tribunal for the Law of the Sea, estab-
lished by article 14 and section 4 of
Annex VI to the Convention.

Article 187 gives the Sea-Bed Dis-
putes Chamber jurisdiction, inter alia,
over disputes:

1) Between States Parties regard-
ing the interpretation or application of
Part X1 and its related annexes, as
modified by the Agreement;

2) Between the Authority and
States Parties regarding:

i) Acts or omissions of the Au-
thority in contravention of the
Convention or rules and regulations
adopted pursuant thereto,

i) An allegation of acts by the
Authority in excess of its jurisdiction
or a misuse its power, and

iii) Disapproval of a contract for
exploration and exploitation rights;

3) Between the Authority and min-
ing companies regarding:

i) The refusal to approve a plan
of work or legal issues arising during
the approval process, and

i) The interpretation or applica-
tion of a contract and activities
undertaken pursuant to an approved
plan of work.

In the case of disputes regarding
the interpretation or application of a
contract, or acts or omissions of a party
to a contract, the mining companies
have standing to initiate proceedings
and need not rely on the sponsoring
State. In addition, article 188 provides
that such disputes shall be submitted to
commercial arbitration at the request
of any party to the dispute.

Article 189 provides that the
Tribunal shall not substitute its discre-
tion for that of the Authority. Italso
provides that the Tribunal shall not de-
clare invalid any rules and regulations
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adopted by the Authority, but shall
confine itself to determinations of
whether their application in specific
cases is consistent with the Convention
or with a contract, or whether the Au-
thority has exceeded its jurisdiction or
has misused its power.

Arbitration Under Annex VII

Annex VI sets forth detailed rules
concerning the procedure governing
arbitration under this Annex:

« The list of potential arbitrators is
maintained by the Secretary-General of
the United Nations; each Party may
nominate up to four arbitrators to ap-
pear on the list.

= An arbitral panel generally con-
sists of five members. Each party to
the dispute appoints one member; the
other three members are appointed by
agreement between the parties. Annex
V11 provides a mechanism for appoint-
ments, should the parties be unable to
agree on members; in general, the
President of the International Tribunal
for the Law of the Sea makes the nec-
essary appointments.

e The arbitral tribunal determines
its own procedure.

« Decisions of the tribunal are to be
by majority vote.

« Arbitral awards are final and
without appeal (unless otherwise
agreed) and are to be complied with by
the parties to the dispute.

Special Arbitration Under
Annex VIII

Annex V111 contains somewhat differ-
ent rules concerning the procedure
governing arbitration of disputes
concerning the interpretation or appli-
cation of articles of the Convention
relating to (1) fisheries; (2) protection
and preservation of the marine envi-
ronment; (3) marine scientific research;
and (4) navigation, including pollution
from vessels and by dumping:

« States Parties may nominate two
experts in each of these fields, whose
names shall appear on lists of experts
to be established and maintained.

= A special arbitral panel generally
consists of five members, preferably
appointed from the relevant list. Each

party to the dispute appoints two mem-
bers; the other member is appointed by
agreement between the parties. Annex
V111 provides a mechanism for appoint-
ments, should the parties be unable to
agree on a fifth member; in general,
theBSecretary-General of the United
Nations is to make the necessary
appointments.

= The provisions for arbitration un-
der Annex V11 shall otherwise apply.

« In addition, the parties to a
dispute may agree to request the spe-
cial arbitral tribunal to carry out an
inquiry and establish the facts giving
rise to the dispute and, if the parties
further agree, to formulate recommen-
dations which shall constitute a basis
for review by the parties.

OTHER MATTERS

MARITIME BOUNDARY
DELIMITATION (Articles 15-16,
74-75, 83-84)

Where the territorial seas, EEZs or
continental shelves of States with oppo-
site or adjacent coasts overlap, the
Convention provides rules for the
delimitation of those zones.

With respect to the territorial sea,
delimitation is to be based on equi-
distance (i.e., a median line), unless his-
toric title or other special circum-
stances call for a delimitation different
from equidistance (article 15).

With respect to the EEZ and the
continental shelf, articles 74 and 83 pro-
vide that delimitation of the EEZ and
the continental shelf, respectively, are
to be effected by agreement, on the ba-
sis of international law, in order to
achieve an equitable solution.

Pending agreement on delimitation
of the EEZ or the continental shelf,
theStates concerned are to make every
effort to enter into provisional arrange-
ments of a practical nature and, during
this transitional period, not to jeopar-
dize or hamper the reaching of the final
agreement (articles 74(3) and 83(3)).
Such arrangements are without preju-
dice to the final delimitation of the
EEZ or the continental shelf (article
74(3)).

Where there is an agreement in
force between the States concerned,
guestions relating to the delimitation of
the EEZ or the continental shelf are to
be determined in accordance with the
provisions of that agreement.

Implications for U.S. Maritime
Boundaries. The United States has
28Mmaritime boundary situations with
its neighbors. To date, 10 of them have
been negotiated or adjudicated in
whole or in part.

U.S. maritime boundary positions
are fully consistent with the rules re-
flected in the Convention. These
positions were determined through an
interagency process in the late 1970s,
prior to the U.S. extension of its mari-
time jurisdiction to 200 miles. As a
result of that process, the United
States determined that equidistance
was the appropriate boundary in most
cases, but that three situations re-
quired a boundary other than the
equidistant line: with Canada in the
Gulf of Maine/Georges Bank area; with
the U.S.S.R. (now the Russian Federa-
tion) in the Bering and Chukchi Seas
and North Pacific Ocean; and with
theBahamas north of the Straits of
Florida. These positions were reflected
in the outer limit of the U.S. EEZ,
published in the Federal Register (No-
vember 4, 1976, March 7 and May 12,
1977, and January 11, 1978).

The Senate has given its advice and
consent to ratification of boundary
treaties related to the following areas:
U.S.-Mexico (regarding the territorial
sea boundary); U.S. (Puerto Rico and
U.S. Virgin Islands)-Venezuela; U.S.
(American Samoa)-Cook Islands; U.S.
(American Samoa)-New Zealand
(Tokelau); and U.S.-U.S.S.R. (now the
Russian Federation). The Senate has
before it, for its advice and consent,
treaties establishing equidistant line
boundaries with Cuba and Mexico. The
Senate also has before it two recently
concluded equidistant line treaties with
the United Kingdom in respect of
Puerto Rico and the U.S. Virgin Is-
lands, and Anguilla and the British
Virgin Islands. (Pending entry into
force, the U.S.-Cuba boundary treaty is
being applied provisionally pursuant to
its terms, extended through biannual
exchanges of notes. The U.S.-Mexico
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boundary is being applied through an
interim executive agreement. The
U.S.-Russia treaty is being applied pro-
visionally pending ratification by
Russia.)

With respect to the U.S.-Canada
maritime boundary in the Gulf of
Maine, most of that boundary was
determined through a 1984 award of a
Chamber of the International Court of
Justice. Regarding the United States
and Japan, they have recorded an un-
derstanding that recognizes that the
respective outer limits of their mari-
time jurisdiction coincide and
constitute a line of delimitation.

In addition to the President’s
constitutional authority in this
area,0ongress has authorized the
Secretary of State to negotiate
withforeign States to establish the
boundaries ofthe EEZ of the United
States in relation to any such State
(160.S.C. §1822(d)) and called upon
the President to establish procedures
for settling any outstanding interna-
tional boundary disputes regarding
the@uter continental shelf (43 U.S.C.
8IB33(a)(2)(B)).

ENCLOSED OR SEMI-ENCLOSED
SEAS (Part IX, Articles 122-123)

The Convention defines an enclosed or
semi-enclosed sea as a “gulf, basin or
sea surrounded by two or more States
and connected to another sea or the
ocean by a narrow outlet or consisting
entirely or primarily of the territorial
seas and exclusive economic zones of
two or more coastal States” (article
122).

The Convention calls upon States
bordering an enclosed or semi-enclosed
sea to cooperate in carrying out their
duties under the Convention, but gives
such States no greater or lesser rights
vis-a-vis third States. The Convention
does, however, specifically require
them to endeavor to coordinate with
each other in the areas of management
of living resources, environmental pro-
tection and scientific research and to
invite, as appropriate, other interested
States and international organizations
to cooperate with them in these under-
takings (article 123).

These provisions do not place or
authorize any additional restrictions
orlimitations on navigation and over-
flight with respect to enclosed or
semi-enclosed seas beyond those that
appear elsewhere in the Convention.

RIGHT OF ACCESS OF LAND-
LOCKED STATES TO AND FROM
THE SEA AND FREEDOM OF
TRANSIT (Part X, Articles 124-132)

Part X addresses the rights of access of
land-locked States to and from the sea.
It draws from, and expands upon, ar-
ticle 3 of the High Seas Convention.
Part X also tracks quite closely the
1965 Convention on Transit Trade of
Land-locked States, 19 UST 7383,
TIAS No. 6592, 597 UNTS 42.

Article 124 defines several terms
applicable to this Part of the Conven-
tion. In particular, a land-locked State
is one which does not have a sea coast,
and a transit State is one that is situ-
ated between a land-locked State and
the sea, through whose territory traffic
in transit passes.

Article 125 gives land-locked States
the right of access to and from the sea.
The remaining articles of Part X ad-
dress the specific rights and obligations
of land-locked and transit States. Ex-
act terms of transit are to be agreed
upon between the land-locked and tran-
sit States concerned. The United
States is neither. It does, however,
have interests in trade with land-locked
States and in their economic develop-
ment. Those interests are furthered by
Part X.

Worldwide, there are now 42 land-
locked States:

Africa (15): Botswana, Burkina,
Burundi, Central African Republic,
Chad, Ethiopia, Lesotho, Malawi, Mali,
Niger, Rwanda, Swaziland, Uganda,
Zambia, Zimbabwe

Asia (12): Afghanistan, Armenia,
Azerbaijan, Bhutan, Kazakhstan,
Kyrgyzstan, Laos, Mongolia, Nepal,
Tajikistan, Turkmenistan, Uzbekistan

Europe (13): Andorra, Austria,
Belarus, Czech Republic, Holy See,
Hungary, Liechtenstein, Luxembourg,
F.Y.R.O0.M.}, Moldova, San Marino,
Slovakia, Switzerland

South America (2): Bolivia, Para-

guay.

OTHER RIGHTS OF
LAND-LOCKED STATES
ANDIGEOGRAPHICALLY
DISADVANTAGED STATES
(Articles 69-71, 160-161, 254,
266, 269, 272)

Several articles in the Convention re-
quire that specific consideration be
given to land-locked and geographically
disadvantaged States. Article 70(2) de-
fines a geographically disadvantaged
State (GDS) as one which either can
claim no EEZ of its own, or one whose
geographical situation makes it depen-
dent upon the exploitation of living
resources in the EEZs of other coastal
States in its region or subregion. The
articles relating to access to fisheries
are discussed above in connection with
living marine resources.

The Assembly of the Authority is to
consider problems of a general nature
in connection with activities in the
Area arising in particular for develop-
ing States, particularly for land-locked
States and geographically disadvan-
taged States (article 160(1)(k)).

Article 254 provides for land-locked
States and GDS to be given the oppor-
tunity to participate in marine scientific
research in areas off neighboring
coastal States. Articles 266, 269 and
272 further call upon States, either
directly or through competent interna-
tional organizations, to endeavor to
promote the development of marine sci-
entific and technological capacity
through programs of technical coopera-
tion with land-locked States and
geographically disadvantaged States.

DEVELOPMENT AND TRANSFER
OF MARINE TECHNOLOGY
(PartXIV, Articles 266-278)

Part X1V of the Convention is largely
declaratory of policy and imposes few
specific obligations. 1t will not compel
any change in U.S. practices or policy.
It encourages States to promote the
development and transfer of marine
technology, particularly in relation to
achieving more widespread participa-
tion in and benefit from marine
scientific research activities covered
inBart XI11. Technology transfer

IFormer Yugolsav Republic of Macedonia.
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regarding deep sea-bed mining was dis-
cussed above, except for articles
273-275, which are discussed below.

Article 266 urges States to cooper-
ate in accordance with their capabilities
in promoting development and transfer
of marine science and technology on
fair and reasonable terms and condi-
tions, as well as to promote the marine
scientific and technological capacity of
States, particularly developing coun-
tries, which may need and request
assistance in this field. In promoting
such cooperation, States are to have
due regard for the rights and duties of
holders, suppliers and recipients of ma-
rine technology.

Article 268 lists basic objectives
tobke promoted by States, directly or
through competent international
organizations. These include the acqui-
sition, evaluation and dissemination of
marine technological knowledge and
facilitation of access to data and infor-
mation; the development of appropriate
marine technology, as well as of the in-
frastructure to facilitate transfer of
marine technology; and the develop-
ment of human resources through
training and education of developing
country nationals. In that regard, the
IMO has established the World Mari-
time University in Malmo, Sweden, and
the International Maritime Law Insti-
tute in Malta.

Article 269 identifies measures to
achieve these objectives, including the
establishment of technical cooperation
programs; promotion of favorable con-
ditions for conclusion of agreements,
contracts and other similar arrange-
ments, under equitable and reasonable
conditions; holding conferences, semi-
nars and symposia; promotion of the
exchange of scientists and experts; and
undertaking projects and promotion of
joint ventures and other forms of bilat-
eral and multilateral cooperation.

International cooperation to pro-
mote development and transfer of
marine technology should include use
ofékisting programs (article 270);
establishment of generally accepted
guidelines, criteria and standards for
the transfer of such technology on a
bilateral basis or within the framework

of international organizations (article
271); and coordination of the activities
of competent international organiza-
tions (article 272).

Article 273 calls upon States to
cooperate with competent international
organizations and the Authority to en-
courage and facilitate transfer to
developing countries and the Enter-
prise of skills and marine technology
regarding activities in the Area (i.e.,
exploration and exploitation of sea-bed
minerals). With further respect to ac-
tivities in the Area, article 274 urges
the Authority itself, subject to the
rights and duties of holders, suppliers
and recipients of marine technology,
toprovide training and employment
opportunities to developing country na-
tionals; to make available, as requested
and particularly to developing coun-
tries, technical documentation on
relevant technologies; and to facilitate
technical assistance to developing coun-
tries in acquiring skills and know-how
as well as hardware.

Article 275 encourages States to
promote, particularly in developing
coastal States, establishment of
national marine scientific and techno-
logical research centers, as well as
strengthening of existing centers, while
article 276 emphasizes the establish-
ment of regional marine scientific and
technological centers, particularly in
developing countries. The functions of
such centers are to include training and
education; management studies and
studies on the health of the marine en-
vironment; organization of regional
conferences, seminars and symposia;
acquisition and processing of marine
scientific and technological data and in-
formation, as well as dissemination of
results of marine scientific and marine
technological research; and compilation
of information on specific technologies
and study of national policies on trans-
fer of marine technology (article 277).

Under Part X111 (marine scientific
research), as well as Part X1V, compe-
tent international organizations are
called upon to take all appropriate mea-
sures directly or in close cooperation to
carry out their responsibilities under
Part X1V (article 278).

DEFINITIONS (Part I, Article 1)

Various provisions of the Convention
define key terms. Article 1(1) contains
the definitions of five terms for pur-
poses of the entire Convention: Area;
Authority; activities in the Area; pollu-
tion of the marine environment; and
dumping. The first three of these defi-
nitions relate to the regime for deep
sea-bed mining and are discussed
above. The next two definitions relate
to marine environmental issues, and
are also discussed above.

Article 1(2) contains a standard
definition for the term “States Parties”
and also makes clear that the term ap-
plies, mutatis mutandis, to certain
other entities (such as the European
Community) entitled to become party
to the Convention under article 305, in
accordance with the conditions relevant
to each.

Certain terms are defined else-
where in the Convention, but also for
purposes of the entire Convention: ar-
chipelagic baselines (article 47);
archipelagic sea lanes passage (article
53(3)); archipelagic State (article 46);
archipelago (article 46); bay (article
10(2)); contiguous zone (article 33); con-
tinental shelf (article 76); enclosed or
semi-enclosed sea (article 122); EEZ
(article 55); innocent passage (article
19(2)); internal waters (article 8); land-
locked State (article 124(1)(a)); low-tide
elevation (article 13(1); means of trans-
port (article 124(1)(d)); passage (article
18(1)); piracy (article 101); pirate ship
or aircraft (article 103); territorial sea
(article 2); transit passage (article
38(2)); transit State (article 124(1)(c));
unauthorized broadcasting (article 109);
and warship (article 29).

Certain terms are given specific
meanings for a particular Part or a
given article of the Convention, par-
ticularly in relation to deep sea-bed
mining. Neither the term “ship” nor
the term “vessel” is defined in the Con-
vention; the two are considered to be
synonymous.

Few of these terms were defined in
the Territorial Sea Convention, the
Continental Shelf Convention, or the
High Seas Convention. The definitions
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included in the LOS Convention thus
represent an advance in the effort to
make the law of the sea more precise
and predictable.

GENERAL PROVISIONS
(Part XVI, Articles 300-304)

Part XV of the Convention contains
five “general provisions” to guide the
interpretation and application of the
Convention as a whole, or of specific
parts of it.

Good Faith and Abuse of Rights
(Article 300)

This article restates existing custom-
ary law. The requirement of good faith
reflects article 2(2) of the United Na-
tions Charter and the fundamental rule
pacta sunt servanda, reflected in ar-
ticle 26 of the Vienna Convention on
the Law of Treaties.

Peaceful Uses of the Seas
(Articles 88, 141, 143(1), 147(2)(d),
155(2), 240(a), 242(1), 246(3), 301)

Article 301 reaffirms that all States
Parties, whether coastal or flag States,
in exercising their rights and perform-
ing their duties under the Convention
with respect to all parts of the sea,
must comply with their duty under ar-
ticle 2(4) of the United Nations Charter
to refrain from the threat or use of
force against the territorial integrity or
political independence of any States.

Other provisions of the Convention
echo this requirement. Article 88 re-
serves the high seas for peaceful
purposes, while articles 141 and 155(2)
reserves the Area for peaceful pur-
poses. Under articles 143(1), 147(2)(d),
240(a), 242(1) and 246(3), marine scien-
tific research is required to be
conducted for peaceful purposes.

None of these provisions creates
new rights or obligations, imposes
restraints upon military operations,
orimpairs the inherent right of self-
defense, enshrined in article 51 of
theDnited Nations Charter. More
generally, military activities which are
consistent with the principles of inter-
national law are not prohibited by
these, or any other, provisions of the
Convention.

Disclosure of Information
(Article 302)

Without prejudice to the use of the
Convention’s dispute settlement proce-
dures, in fulfilling its obligations under
the Convention, a State Party is not re-
quired to supply information the
disclosure of which is contrary to the
essential interests of its security.

Archaeological and Historical
Objects Found at Sea
(Articles 33, 149 and 303)

Article 303 imposes a general duty on
States to protect objects of an archaeo-
logical and historical nature found at
sea and to cooperate for this purpose.
This obligation was implemented by
the Abandoned Shipwreck Act of 1987,
42 U.S.C. 88 2101-2106, and implement-
ing regulations 54 Fed. Reg. 13642
et&eq .; the National Marine Sanctuary
Act, 16 U.S.C. section 1431 et seq; the
Archaeological Resources Protection
Act, 16 U.S.C. § 470aa-l, and its uni-
form regulations 43 CFR Part 7,
360FR Part 296, 18 CFR Part 1312,
320FR Part 229; the National Historic
Preservation Act, 16 U.S.C. § 470,
360FR Part 800; the Antiquities Act
of 1906, 16 U.S.C. 88 431-433; and the
National Register of Historic Places,
36CFR Parts 60 & 63.

Coastal State competence to control
the activities of foreign nationals and
foreign flag ships in this regard is lim-
ited to internal waters, its territorial
sea, and if it elects, to its contiguous
zone (article 303(2)). The United States
has not decided whether to extend its
contiguous zone for this purpose.

Under article 149, all such objects
found on the sea-bed beyond the limits
of national jurisdiction must be pre-
served and disposed of for the benefit
of mankind as a whole. Particular
regard must be paid to the preferential
rights of the State or country of origin,
the State of cultural origin, or the State
of historical or archaeological origin.

Article 303(3) clarifies that the Con-
vention is not intended to affect the
rights of identifiable owners, admiralty
law, and the laws and practices con-

cerning cultural exchanges. Article 303
is without prejudice to other interna-
tional agreements and rules of
international law regarding the protec-
tion of objects of an archaeological and
historical nature (article 303(4)). For
example, in 1989, the United States and
France entered into an agreement for
the protection and study of the wreck
of the CSS Alabama, sunk by USS
Kearsarge on June 19, 1864, in waters
now forming part of the French territo-
rial sea (TIAS No. 11687).

The term “objects of an archaeologi-
cal and historical nature” is not defined
in the Convention. It is not intended to
apply to modern objects whatever their
historical interest.

Responsibility and Liability
For Damage (Article 304)

The many specific provisions of the
Convention regarding State responsi-
bility and liability for damage (articles
31, 42(5), 106, 110(3), 139, 232, 235, 263)
are without prejudice to existing rules
and the development of further rules.

FINAL PROVISIONS (Part XVII,
Articles 305-320)

The final provisions of the Convention
contain a number of innovations in ad-
dition to the usual final clauses.

Signature (Article 305)

The Convention was open for signature
for two years from the date of its adop-
tion, December 10, 1982. By Decem-
ber 9, 1984, the Convention had been
signed by 159 States and other entities
entitled to sign it (Cook Islands, EEC,
United Nations Council for Namibia
and Niue). Along with the United
States, 13 other States then in exist-
ence did not sign the Convention:
Albania, Ecuador, Federal Republic of
Germany, the Holy See, Israel, Jordan,
Kiribati, Peru, San Marino, Syria,
Turkey, the United Kingdom, and
Venezuela. The Trust Territory of
theBacific Islands and the West Indies
Associated States also did not sign
theQonvention, although they were
eligible to do so.
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Ratification and Accession
(Articles 306 and 307)

The Convention makes signature sub-
ject to ratification. As of September 8,
1994, 65 States had deposited their in-
struments of ratification, accession or
succession to the Convention.

Entry Into Force (Article 308)

Pursuant to article 308, the Convention
enters into force 12 months after the de-
posit of the 60th instrument of
ratification or accession. That instru-
ment was deposited on November 16,
1993; accordingly, the Convention will
enter into force on November 16, 1994.

Thereafter, the Convention will en-
ter into force for a State ratifying or
acceding to it 30 days following deposit
of its instrument of ratification or acces-
sion.

(The entry into force of the Agree-
ment, and its effect in revising Part XI,
is discussed above in the section relat-
ing to deep sea-bed mining.)

Reservations, Exceptions,
Declarations and Statements
(Articles 309 and 310)

Article 309 prohibits reservations and
exceptions to the Convention, except
where expressly permitted by other
articles. No other article permits reser-
vations; only article 298 permits
exceptions and allows a Party to ex-
clude certain categories of disputes
from compulsory dispute settlement.
Article 310 provides that a State
may make declarations or statements
when signing, ratifying or acceding to
the Convention, provided they are not
reservations, i.e., that they do not pur-
port to exclude or modify the legal
effect of the provisions of the Conven-
tion in their application to that State.

Relation to Other International
Agreements (Article 311)

The Convention considers the effect of
the Convention on earlier agreements,
and of later agreements on the Conven-
tion, where the same State is party to
both, in a manner that is generally con-
sistent with the Vienna Convention on
the Law of Treaties.

Agreements, existing or future,
that are expressly permitted or pre-
served by the Convention are not
affected by the Convention. Examples
of such agreements would include mari-
time boundary treaties between States
with opposite or adjacent coasts.

Amendment (Articles 312-316)

The Convention creates distinct re-
gimes for amendments relating to
activities in the Area (i.e., deep sea-bed
mining activities) and to all other parts
of the Convention.

With respect to amendments not
relating to activities in the Area,
amendments to the Convention may be
adopted in either of two ways. First,
beginning in November 2004, the
States Parties may convene a confer-
ence, if more than half the States
Parties agree to do so, for the purpose
of considering and adopting amend-
ments to the Convention (article 312).

Second, proposed amendments that
are circulated at any time after entry
into force of the Convention shall be
considered adopted if no State objects
to the amendment, or to use of the sim-
plified procedure, within 12 months of
circulation of the amendment (article
313).

In either case, amendments are
subject to ratification. They enter into
force only for States ratifying them,
after they have been ratified by two-
thirds of, but not fewer than 60, States
Parties (article 316(1)).

With respect to amendments relat-
ing to activities in the Area (i.e., deep
sea-bed mining), amendments to the
deep sea-bed mining regime can only
be adopted upon the approval of the
Council and Assembly of the Authority.
The Council, on which the United
States is guaranteed a seat in perpetu-
ity (provided we are party), can only
adopt such amendments by consensus
(article 161(8)(d)).

Because the sea-bed mining regime
creates an institutional structure that
can operate only on the basis of one set
of rules applicable to all, amendments
to this regime enter into force for all
States Parties one year after three-
fourths of the States Parties ratify.

As noted above, the Agreement
abolishes the Review Conference.

Denunciation (Withdrawal)
(Article 317)

A State Party may denounce the
Convention on one year’s notice.
Article 317 also addresses certain
consequences of denunciation.

Status of Annexes (Article 318)

The Annexes form an integral part of
the Convention.

Depositary (Article 319)

The Secretary-General of the United
Nations is the depositary and is
assigned the normal functions of
aDepositary, as well as those conse-
guential to particular provisions in
theQonvention.

Authentic Texts (Article 320)

The texts in the six official languages of
the United Nations are equally authen-
tic. m
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