L00GED
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JUL 23 1999

AT SEATTLE
¢ LIS. NSTRICT COURT
WASHINSTON

ko copy !

Honorable Judge Rothstein

0

3 N ISTRICT OF
[}
UNITED STATES DISTRICT COURT “00ggp o
WESTERN DISTRICT OF WASHINGTON ﬂg@m
AT SEATTLE AUE ~HVEp
| 12 19
99
UNITED STATES OF AMERICA, THE STATE CIVIL ACEI@&f%ﬁL”gams
OF WASHINGTON, AND THE TULALIP C99-665~ disry eRTCr o
TRIBES OF WASHINGTON, gy,
. DE::J?»
Plaintiffs, SECOND
ORDER ENTERING
v. NATURAL RESOURCE DAMAGES
CONSENT DECREE
THE PQRT CF SEATTLE, SEARS, ROEBUCK

AND CO., LOCKHEED MARTIN, INC., THE
SEATTLE SCHOOQL DISTRICT, GENERAL
DISPOSAL CORP., and THE CITY OF

MERCER ISLAND,

Defendants.

V.
TULALIP SECTICN 17 CCRPORATICHN,

Intervenor.

For good cause shown,

e e et et o T o A o et e e e e o et St e et e

RELATED CASES:
C97-152-D
C97-1648-WD
C98-300-R

this Ccourt hereby issues this Second

Order Entering the Natural Resource Damages Consent Decree

between plaintiffs the United States of America, the State of

Washington Department ¢f Ecology and the Tulalip Tribes of

Washington,

Landfill Superfund Site,

as trustees for natural rescurces at the Tulalip

and the defendants in this action.

N
So ORDERED this [0 day of éhk%(LLk'f 1999
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Presented by:

anl Carman
U.S. Dept. of Justice
7600 Sand Point Way, NE
Seattle, WA 98115
{(206) B26-6617



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA,
THE STATE OF WASHINGTON, and THE
TULALIP TRIBES OF WASHINGTON,

CIVIL ACTION NO.

€99-665-<

NOTICE OF LODGING
OF CONSENT DECREE
AND FORTHCOMING
COMPLAINT IN
INTERVENTION

Plaintiffs,
v.

THE PORT OF SEATTLE, SEARS & ROEBUCK
CO., LOCKHEED MARTIN, INC., THE SEATTLE
SCHOOL DISTRICT, GENERAL DISPOSAL
COMPANY, and THE CITY OF MERCER ISLAND,

Defendants. RELATED CASES:

NOs. C97-152-D

THE TULALIP SECTION 17 CORPORATION, C97-1648-WD
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Intervenor.

e e e —r — — — — — e e e it i e et

States Department of Commerce,

trustees"),

the Tulalip Tribes of Washington,

resources at the Tulalip Landfill Superfund Site

C98-300-R

PLEASE TAKE NOTICE that the United States of America, on
behalf of the United States Department of Interior and the
National Oceanic and Atmospheric Administration of the United
and the State of Washington and

as trustees for natural

(together, "the

have on this day lodged a Consent Decree resolving

SEAN CARMAN

U.S. DEPT. CF CUSTICZ
/0 NOAA DARC

7600 SAND PCINT WaY, NE
SzATTLE, WA 98115
(206) 526-6617
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the liability of the defendants in this action.

Pursuant to 28 C.F.R. § 50.7, the United States will publish
notice of the Consent Decree in the Federal Register and receive
public comments for a period of 30 days. Thereafter, the United
States will file a motion to enter the Consent Decree with this
Court that addresses any public comments received, unless the
public comments disclose infofmation establishing that the
settlements are unfair, unreasonable or not in the public
interest, in which case the United States may withdraw its
consent to the Consent Decree.

This Court should not enter or approve the Consent Decree
until it has received the motion to enter the Consent Decree from
the Uhited States, and has fully considered the arguments of any
other party in favor of, or in opposition to, the entry of the
Consent Decrees.

Furthermore, as indicated in the Complaint and Consent
Decree, the Tulalip Section 17 Corporation will shortly file a
Complaint in Intervention in this action, and a motion to
intervene. The parties to the Consent Decree have agreed in the
Consent Decree not to oppose the intervention of the Tulalip

Section 17 Corporation.

SEAN CARMAN

U.S. DEPT. OF JUSTICE

c/c NOAA DARC

7800 SAND PCINT WAY, NE

SEATTLE, WA 98115

NCTzcE oF LODZING -2- (206) 526-6617
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Respectfully submitted,

LOIS J. SCHIFFER

Assistant Attorney General
Environment and Natural Resources

Division

United States Department of Justice

Washington, D.C.

KATRINA C. PFLAUMER
United States Attorney

Western District of Washlngton

Seattle, Washington

201 oo s

Date WA Bar No. 24654
Unlted States Department of Justice
Environmental Enforcement Section

NOAA GC-DOJ DARC
7600 Sand Point Way NE

Seattle, Washington 98115

(206) 526-6617

BRIAN C. KIPNIS

Assistant United States Attorney
Western District of Washington
800 Fifth Avenue, Suite 3600
Seattle, Washington 98104-3190

OF COUNSEL:

KIRSTEN ERICKSON

National Oceanic and Atmospheric Administration
United States Department of Commerce

NOAA Damage Assessment and Restoration Center
7600 Sand Point Way NE

Seattle, Washington 98115

COLLEEN KELLEY

United States Department of the Interior
500 NE Multnomah Street, Suite 607
Portland, Oregon 97232

SEAN CARMAN

U.S. DEPT. OF JUSTICE
c/c NOAA DARC

7600 SanNp PCINT WAY, NE
SEZATTLE, WA 98115
(206) 526-6617
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CERTIFICATE OF SERVICE

I hereby certify that on the date indicated below,

true and

correct copies of the foregoing Notice of Lodging of Consent

Decrees were served by United States mail,

postage paid,

to the

parties identified on the table attached to this Certificate.

Mr. Rod Brown
Marten & Brown
1191 Second Avenue,
Seattle, Washington

Suite 2200
98101

Ms. Jennifer Pruett
Eaves, Bardacke & Baugh
6400 Uptown Blvd. NE
Albuquerque, New Mexico 87110
Mr. Wayne Stewart

Office of the City Attorney

City of Mercer Island

LOLDGING

NCTICE CF

9611 S.E. 36th Street
Mercer Island, Washington 98040-3732
Mr. Mark Myers
Williams, Kastner & Gibbs
Two Union Square
601 Union Street, Suite 4100
Seattle, Washington 98101
Ms. Michele Coyle
Gibson, Dunn & Crutcher
Jamboree Center
Four Park Plaza, Suite 1700
Irvine, CA 98714-8557
Mr. Joseph Delaney
Foster, Pepper & Schefelman
1111 Third Avenue, Suite 3400
Seattle, WA 98101-3299
Mr. Keith Moxon
Buck & Gordon
1011 Western Avenue, Suite 902
Seattle, Washington 98104-1097
dpril 29,1494 ﬁf /
2 \atea
a3 846 M
Datel ’ M

U.S. CEPT.

c/o

SEAN CARMAN
OF JUSTICE
NOAA DARC

7600 SzNZ POINT WAY, NE

SEATTLE,

(206)

WA 98115
526-6617
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASEINGTON
AT SEATTLE

UNITED STATES OF AMERICA, ; ZIVIL ACTION XNO.
THE STATE OF WASHINGTCN, znd TEHE ) Ry (}N(: .
TULALIP TRIBES OF WASHINGTON, ) (;@ C;f§§ S EE R

P
b
-

CIVIL CCMPLAINT FOR
NATURAL RESOURCE
DAMAGES

Plaintiffs,
v.

THE PORT OF SEATTLE, SEARS & ROEBUCK
CO., LOCKHEED MARTIN, INC., THE SEATTLE
SCHOOL DISTRICT, GENERAL DISPOSAL
COMPANY, and THE CITY OF MERCER ISLAND, RELATED CASES:
NO.: C97-152-D
£97-1548-WD

C98-300-Rr

Deflendancs.

N

THE TULALIP SECTION 17 CORPORATION

ntervenor

Plaintiffs, the United States cf America, ov the authority
of the Attorney General of the United States and on behalf of the

National Cceanic and Atmospheric Administraticn of the United

l States Department oI Ccmmerce {"NOAA") and the United States

Department of the Interior, the Tulalip Tribes cf Washington, and
the State c¢f Washingtcn, =zhrcugh the Zepartment cof =Zcology,

(together "the Trustees"', In thelr capaciiy
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natural resources at the Tulalip Landfill Superfund Site in
Marysville, Washingtoen, ("the Site") allege as Zollows:
INTRODUCTION
1. This is a civil action for recovery oI natural resource

damages under Sections 107(a) {3), 107(a) {4)(C) and 107(f) (1) of
the Comprehensive Environmental Response, Compensation, and
Liability Act ("CERCLA"), 42 U.S.C. §§ 96C7(a) (3), 9607 (a) (4)(C)
& (f) (1), as amended, and the Model Toxics Control Act (MTCARA),
chapter 70.105D RCW. The Trustees seek to recover damages for

injury to, destruction of, or loss of natural resources at the

—a

Site, including the reascnaple Ccosts oL assessing such in-ury,
destruction, or loss resulting from such a release.
2. The Site is located on the Tulalip Indian Reservation,

between Ebey and Steamboat Sloughs, near Marysville, Washington.
The Site is the location of a municipal landfill operated by
Seattle Disposal Company Zrom approximately 1964 <o April, 1979.
During tLhose years, the landfill received waste containing

hazardous substances, which

V)

re currently leaching from the
landfill intc the surrounding waters of Puget Sound.
3. NOAA, the United States Department cof Interiocr, the

Tulalip Tribes of Washingtcn and the Wasnington 3tate Zepartiment

1

¢
{
W

of Zcology are trustees for natural resources at tThe Site.

JURISDICTION AND VENUER

defendant pursuant o Sections 107 and 113(b) of CERCLA, 42

U.S.C. §§ 9607 and 9613(b), and 28 U.S.C. §§ 1331 and 1345

7600 Sanz PoIuT Wav, NE
SzaTTi=, A 311C
-z - 1206) S26-58617
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§ 1391 (b), because the claims arose in this District and releases
and/or threatened releases of hazardous substances at the Site

cccurred in this District.

3

PLAINTI

rS

]

+

6. Pursuant to 40 C.F.R. § 3200.600, as amended (55 Fed.
Reg. 8666, 8857, Mar. 8, 1990), the Secretary of Commerce serves
as Natural Resource Trustee for certain resources found in
coastal waters, including marine fishery resources and their
supporting ecosystems, anadromous fish, and certain endangered

species and marine mammals. The Secretary of Commerce in his

(8}

capacity as Natural Resource Trustee may assert natural resource
damage claims pursuant to Section 107(f) of CERCLA. The
Secretary of Commerce has delegated this authority to the Under
Secretary of Commerce for Oceans and Atmosphere, the
Administrator of the National Oceanic and Atmospheric
Administration {("NOAA").

7. 2Pursuant tc 40 C.EF.R. § 300.€00, as amended, 35 Fed.
Reg. 8666, 8857 (Mar. 8, 1990), the Secretary of the Interior
serves as Natural Rescurce Trustee for resources which Include,
but are not limited tc, migratory birds; certain anadromous fish,
endangered species, and marine mammals; and certain federally
managed water resources. The Secretary of the Intericor in his
capacity as Natural Resource TrusStee may assert natural resource
damage claims pursuant o Section 107{(f) of CERCLA.

8. Pursuant to Section 107 (f) of CERCLA, 42 U
§ 9607 (f), and 40 C.r.R. § 300.610, 55 Fed. Reg. 8666, 8857
(Mar. 8, 1990), the Tulalip Tribes of Washingteon ("the Tribe") is

4

a federally recognized Natural Resource Trustee for :the land,
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fish, wildlife, biota, air,

supplies,

appertaining to, or held

In its capacity as Natural Resource Trustee,

its natural resource damage claims pursuant to Section 107 (L)

CERCLA.

9. Pursuant to Section 107 (f)

§ 9607(f), 40 C.F.R. § 300.605,

(Mar. 8, 1990), Ch. 43.21A RCW,

RCW, the

Natural Resource Trustee

capacity as a Natural Resource Trustee,

water,
and other such resources belonging to,

in trust

Washington State Department of Ecology serves

groundwater, drinking water

controlled by,

for the benefit of the Tribe.

the Tribe may assert
of
of CERCLA, 42 U.S.C.

55 Fed. Reg. 8666, 8857

Ch. 70.105D RCW, and Ch. 90.48

as a
In its

the Department of Ecology

has the authority to assert natural resource damage claims and to

settle such claims when Ecology deems settlement to be

appropriate and in the public interest.

Ecology was designated,

Booth Gardner to EPA, as

in a May

lead Natural Resource

The Department of
10, 1988 letter from Governor

Trustee Ior

natural resource damages among Washington State agencies.

DEFENDANTS

10. Defendants Sears,

Roebuck & Co.,

Lockheed Martin, Inc.,

and General Disposal Company are registered corporaticns doing

business in the State of Washington.

11. Defendant the Port of

corporation organized under the

12.

eattle

W

Defendant the

corporation organized under

is a municipal

}
fu
2
4]
O

£ the State of Washington.

District is a municipal

laws of the State of Washington.

13. Defendant the City of Mercer Islana 1s a municipality
duly incorporated in the State of Washingten.
/2 NOAA ZARC
7660 SANT PoInT WAy, NE
IIL ClMPLALND FUR SZATTLZ, VWA 2BI1LS
NATURAL RESCURCE DAMAGEIS - 4 - '206) S26-5617
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LAW GQVERNING CLAIMS FQOR RELISE

14. Sections 107(a) ({3) and (a) (4) (C) of CERCLA, 42 U.S.C.
§§ 9607 (a) (3) & (a)(4)(C)y, provide:

Notwithstanding any other provision or rule oI law, and
subject only to the defenses set forth in subsecrtion (b) of
this section --

(3) any person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a
transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by such person, by
any other party or entity, at any facility * * * owned or
operated by another party or entity and containing such
hazardous substances

(4) *  *  k

Ih

Q

shall be liable

[
|
1

(C) damages for injury to, destruction of, or loss of
natural resources, including the reasonable costs of
assessing such injury, destruction, or loss resulting
from such a release . . . .

15. MTCA, Chapter 70.105D040 RCW, provides in pertinent
part as follows:

(1) Except as provided in subsection (3} of this
section, the following persons are liable with respect
to a facility:

{a) The cwner or cperatocr of the Zacilizvy;
(b} Any person who owned or cpecrated the facility

at the time of disposal or release c¢f the nhazardous
substances;

(c) Any person who owned or possessed nazardous
substances and who by contract, agreement, or otherwise
arranged for disposal cr treatment of the nazardous

transporter Zor transport for disposal or
Lhe hazardcocus substances at the facility, c
generated hazardous wastes disposed ¢f or =
the facility;

substances at the facility, cr arranged wit
-

) Wwho accepts or accepted any
Or Transport o a disposal,

(d) Any person (i
ta i
_ 1ty selected by such rerson,

-
nazardous sups!
Treatment Ccr C

vy

o S T Ao

193]

wLZ.o e LI v .S . oo

./2 NORA TARC

-z - 206
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from which there is a release, or a threatened release
for which remedial action is required unless such
facility, at the time of disposal or treatment, could
legally receive such substance; or (il) who accepts a
hazardous substance for transport To such a facility
and has reasonable grounds to Telieve that such
facility is not operated in accordance with chapter
70.105 RCW; and

(e) Any person who both sells a hazardous
substance and is responsible for written Ldsuructlons
for its use 1f (1) the substance is used according to
the instructions and (ii) the use constitutes a release
for which remedial action is required at the facility.

(2) Bach person who is iiable under this section
is strictly liable, jointly and severally, for all
remedial action costs and for all natural resource
damages resulting from the releases or threatened
releases cf hazardous substances.

FACTS RELEVANT TOQ TIABTITITY OF ALT DEFENDANTS

16. There have been "releases" and '"threatened releases" of
"hazardous substances" at or from the Site, as those terms are
defined in Sections 101(14) and (22) of CERCLA, 42 U.S.C. §§

9601 (14) & (22), and "hazardous substances'" have been "disposed"
at the Site within the meaning of Chapter 70.105D040 RCW.

17. The Site, which contains, or prior to response actions

on

v EPA contained, hazardous substances, s a "facility" within
the meaning ¢f Secticn 101(8) cf CERCLA, 12 TU.35.C. § %601(9) and
Chapter 70.105D.020(4) RCW.

18. Zach of the above-named defendcants, by contract,

agreement or otherwise arranged for dispcsal or treatment, or

arranged with & transporter for transport for disposal cor

treatment, of hazardous substances cwned or Tossessed oy such
¢ Y

[92]

person, bty any other party or entitv, at any facility or
incineration vessel cwnea or coperated by another prarty or entity
rdous subst

it and containing such zaz nce

Q)
o1
[

NE

_______ ~gDT A aen
CIvIn Sl N

! NATURAL RESCURCE DAMAGES -

Oy
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wetlands habitat at t

19. Releases of hazardeocus substances at the Site nave
resulted in injury, to destruction of, or loss of natural
resources, including the destruction and loss of valuable

e Site, the resulting loss of habitat for a

.

variety of wildlife, as well as injury to fish and other wildlife
in Ebey and Steamboat Sloughs and other areas of Puget Scund as a

result of releases of hazardous substances from the Tulalip

Landfill.
FIRST CLAIM TOR RELIEFE
RECOVERY OF NATURAL RESOURCES DAMAGES
UNDER SECTION 107 QOF CERCLA
20. ©Paragraphs 1 through 19 are re-alleged and Incorporated

herein by reference.

21. Each of the defendants arranged for the disposal of
hazardous substances at the Site within the meaning of Section
107 (a) (3) of CERCLA, 42 U.S.C. § 9607(a) (3).

22. Each of the defendants is jointly and severally liable
to the rlaintiffs under Sections 107(a) (3) and 107 (f) (1) of
CERCLA, 42 U.S.C. §§ 9607 (a) (3) & 107(f) (1), for damages for
injury to, destruction of, or loss of naturai reources, including
the reasonable costs df assessing such injury, destruction, or
loss resulting from such releases.

SECOND CTATM FOR RELIFE

RECOVERY OF NATURAL RESOURCE DAMAGES
UNDER MTCA

23. Paragraphs . through Z2 are re-alleged and incorporated

herein py reference.

[

V]

4. EZach c¢f the defendants arranged Zor the disrosal of

hazardous substances at the Site within the meaning c¢f Chapter

NE
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70.105D040 (1) (c) RCW.

25. Each of the defendants is jointly and severally liable
to the plaintiffs under MTCA, Chapter 70.104D04C RCW, Zor all
damages to natural rescurces resulting from such releases.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, the United States of America on
behalf of NCAA and the United States Department of the Interior,
the Tulalip Tribes of Washington and the State of Washington,
through the Department of Ecology, respectfully request that the
Court:

A. Award the plaintiffs a “udgment agalnst each c¢i the
defendants, Jjointly and severally, for all damages for injury to,.
destruction of, or loss of natural resources, including the
reasonable costs of assessing such injury, destruction, or loss
resulting from such releases;

B. Award the plaintiffs prejudgment interest on the amount
of natural resource damages awarded;

C. Enter a declaratory judgment in favor of the plaintiffs
on liability that will be binding on any subsequent acticn or

actions to recover Iurther natural resource damages;

D. Grant such other and further relief as 1s approprriate.
Pprox
LS. D=7, otr o JuaTIcE
3/ NCAA ZARC

7600 3axz BoIvT Wav, NE
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Respectiully submitted,
FOR THE UNITED STATES OF AMERICA:

LOIS J. SCHIFTER

Asslistant Attorney General

Environment and Natural Resources
Division

United States Department of Justice

Washington, D.C.

KATRINA C. PFLAUMER

United States Attorney
Western District of Washington
Seattle, Washington

4

|
|
429 99 ltcm ,&Mm/——————
Date SEAN CARMAN WA Bar No. Z4b6>4
United States Department o0f Justice
Invironmental Enforcement Section
NOAA GC-DOJ DARC
7600 Sand Point Way NE
Seattle, Washington 98115
(206) 526-6617

BRIAN C. KIPNIS

Assistant United States Attorney
Western District of Washington
800 Fifth Avenue, Suite 3600
Seattle, Washington 98104-3130

OF COUNSEL:

KIRSTEN ERICXSON

National Oceanic and Atmospheric Administraticn
United States Department of Commerce

NOAA Damage Assessment and Restoration Center
7600 Sand Point Way NE

Seattle, Washington 98115

ii COLLEEN KELLEY

United States Department of Zhe Interior
500 NE Multnomah Street, Suite 607
Portland, Oregon 87232
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~ FCR THE TULALIP TRIBES OF WASHINGTON:

By: Véé(t\/l &L\,\,._ *(c 4

KEITH MOXON

Buck & Gordon

1011 Western Avenue, Suite 902
Seattle, Washington 98104
(206) 382-9540
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00 Szxz P2yt Way, NE
ATTLZ, WA =311°5S
(206} 526-5617
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CIvIl CCoMELAINT ICR
NATURAL RISCURCE DAMAGES

[

[

FOR THE STATE OF WASHINGTCN:

-
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i Wi— v
MARY MCCREA
Assistant Attorney General
Ecology Division
629 Wocdland Sqguare Loop, S.E.
P.0O. Box 40117

Olympia, Washington 98504-0117
(360) 459-6155

ST NCAA CTARC

7600 SaxT PoInT WaY, NE

SzzTTiI, WA
6_

- '206) 2




