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CIVIL UNITED STATES DISTRICT COURT
A s SOUTHERN DISTRICT OF FLORIDA
C E ‘ KEY WEST DIVISION
UNITED STATES OF AMERICA, CASE NO. 92-10027-CIV-DAVIS «
CASE NO. 95-10051-CIV-DAVIS
Plaintifi, MAGISTRATE JUDGE GARBER
| JUDGMENT -
V.
PLEC e q_n,i

KANE FISHER, and SALVORS, INC.,
Stp 3 1997

CLEAF uh. GIST. CT.
€., OF FLA. - Falaml

Defendant.
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Prnrasgreg.: 3y >A 4 "

THIS MATTER is before the Court on its own initiative. This action was tried to‘ the Court
on May 12-13 and 19-22, 1997. The Court, by scparate order dated Tuly 30, 1997, issued it
Findings of Fact and Conclusions of Law. As there are no justiciable issues remaining, this matter
is ready to proceed to final judgment. Accordingly, itis
ORDERED AND ADJUDGED that Plaintiff United States of America shall recover of

Defendants Kane Fisher and Salvors, Inc., jointly and severally, the following amounts:

(1} 821 1,13;0 for responses and assessment costs incurred by the United States;

(2) $26,533 in interest on those response and assessment costs from January 31, ‘1 997, and
(3) $351,648 to implement & compensatory scagrass restoration project to compensate the
public for seagrass injuries. Itis

FURTHER ORDERED AND ADJUDGED that the Defendants are permanently enjoined

from (2) using prop wash deflectors or “mailboxes™ in the Florida Keys Natonal Marine Sd.m.tua.ry

P-]})-2-5 ?
and (b) removing artifacts from the Florida Keys National Marine Sanctua:y, b/oth w1thout a vall

f rl’""p‘\"! DAENT £ l""‘lf"-

permit issued by the Natnonal Oceanic and Atmospheric Admmlstmtmn (NE)AA) It is
]
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FURTHER ORDERED AND ADJUDGED that the Defendants shall return all artifacts that

are the subject of this action which they recovered from the Florida Keys National Marine Sanctuary |

in 1992 to NOAA. The Defendants shall return all such artifacts to NOAA, i.nclut_iirlg those that may
have been transferred to third parties, st a location in Key West, Florida to be designated by NOAA
within sixty (60) days of the date stamped on this Judgment unless NOAA agrees in writing ta-a
delay. The Defendants are directed to contact opposing counsel to coordinate an orderly transfer of
the artifacts. In returning the artifacts to NOAA, the Defendants shall ensure that the artifacts are
bandled and cared for in such 2 manner that will cnsure their conservation and integrity. Itis
FURTHER ORDERED AND ADJUDGED that the Court shall retain jurisdiction to enforce

this Judpment and award costs, if any. Itis

FURTHER ORDERED AND ADJUDGED that for administrative and statistical purposes,

the Clerk’s Office shall CLOSE THIS CASE. All pending motions not otherwise addressed are

DENIED AS MOOT.

~2 .
__{day of.

DONE AND ORDERED in Chambers in Miarni, Florida, thi 1997,

EDWARD B. DAVIS

CHIEF UNITED STATES DISTRICT JUDGE
Copy: James Lofton

Jon Mueller

Caroline Zander
Michael Bamnes
William VanDercreek
Richard Rumrell




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
KEY WEST DIVIEION

UNITED STATES OF RNMERICA, CASE NO. §2-10G27-CIV-DAVIS
. CASE NO. 55-10051-CIV-DAVIS

Plaintiff,
MAGISTRATE JUDGE GAREBEER

V.

MELVIN A. FISHER,: KANE FISHER,

SALVORS, INC., a Florida corporation, .
M/V BOOKMAKER, M/V¥ DAUNTLESS, M/V
TROPICAL MAGIC, their engines, apparel,
tackle, appurtengnces, astores, and JUL Y 0199/
cargo, in rem,

’ CARLOS JULHIKE
1‘:['.“ FUE'A Dl‘;‘.;‘l’:“’]’
.0 A -
Defendants’ C .- - bl

P

MOTIVATION, INC.,
rPlaintifr,
v.

UNIDENTIFIED, WREGKED AND
ABANDONED SAILING VESSEL, etc.,

Defendant. '

EINDINGS OF FACT AND CONCLUSTONS OF LAW
This actioﬁ-.stems from Defendante’ 1992 treasure-hunting
activities in the Florida Keys National Marine Sanctuary {(the Keys
Sanctuary). In Case Number 92-10027-CIV-DAVIS, the United States
alleges that theluetendanta illegally destroyed seagrass in the
Keys Sanctuary and remoeved artifacts. The government seeks damages

and an injuncticn under the Marine Protection, Research and



Sanctuaries AcC iéﬁe Sanctuaries Act). In 1835, Meotivation, Inc.,®
filed a separate:§¢:ion. saeking title to the same artifacts and a
salvage award. s:-a Case Number 95-10051-CIV-DAVIS.

On May 9, 1§§?, the Court digmissed the three vesgels, the M/V

Dauntless, the M/V Tropical Magic, end the M/V Bockmaker, as

pefendants in cé&é Number 92-10027. The Court then tried this

matter without aiéury on May 12-13 and 18-21, 15%97. AC trial, the
Court dismigsed éélvin A. Fisher as a Defendant in Case Number 952-
icc27, then disnéi:;ssed Case Number '95-10051 entirely. Therefore,
the enly remaining Defendants are Kane Fisher and Salvors, Inc.
. .

(collectively re%érxcd to below as “the Defendants”).

Based on th;?evidence adduced at trial and pursuant to Federal
Rule of Civil égocedure-szta}, the court enters the following
Pindings of P;ct;hnd Cenclusiong of Law.

EINDINGS OF FACT®
%i A. Seagrass Damage

1. Frem Janééry through Mareh 1992, the M/V Dauntless, the M/V

Tropical Magic.i%nd the M/V Bookmaker conducted treasure-hunting

operations in Atléntic Ocean waters off Grasay Key, Florida, known

as Coffins Patch;

T —

! salvors, ié‘., and Motivatieon, Inc., are related treasure-
hunting companies that Defendante& Melvin and Kane Fisher operate.

' To the eitent that any Pindinge of Fact represent legal
conclusions, they are adopted as Conclusions of Law.
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2. Coffins éaEch ia lécated within the boundaries of the Keys
Sanctuary, a Canéréasionally-designnted National Marine Sanctuary.
The Keys Sanccuargiis comprised of 2,800 square nautical miles of
coral reef, seag;#ss, mangrove fringe shoreline and hard-bottom
habitats that COQQ%LBB designated for special protection in passing

the Florida Keys éational Marine Sanctuary Act (che Keys Act) in

1990.

2. Kane Fisb§?, an employee of Salvers, Inc., was captain of

| the M/V DauntlesSiEnd directed its treasure-hunting activities in

Coffins Patch fiéhl January through March 1992. Figher also

directed the acgi@ities of the M/V Tropical Magic and the M/V

" Bookmaker during'fﬁose three months. All three boats were in some

' capacity working§f§r Salvors, Inc.

—_——— e . =

4. The chreé}bessels were equipped with prop wash daflectors,

alsoc known as ma}lboxes, while operating in Coffins Patch. The

. mailboxes asmisted in treasure hunting.

5. Mailboxeéigonsiat of a pair of large. angular pipes mounted
on the transom of ; vessel. Once lowered from the transom, one end
of each pipe fic?:hirectly over each aof the vessel’'s propellers.
The pipe turns aﬁ%a ninety-degree angle and then aims straight
down, directing ﬁﬁg thrust of the ship’s engines towards the Esea
pottom. The goa; is to diasplace sediment and unearth buried items.

5. Hnilboxeg are powerful devices that can displace five feet
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of hard-packed @pé in thirty-five feet of water. They also can
excavate up to iw@n:y-:ive feet of sand from the ocean bottom.

They can make a Ea}e in sand thirty feet acroes and three to four

feet deep in fif%égn seconds,

A i

7. The wate#.in Coffins Patch is very shallow, inrmany places
only fifteen feq};aeep.

8. Using mail%axea, the Defendants made more than 600 holes in
the Coffins Patcé ;ea bottom during the first three monthe of 1992
while actemptinéfgo unearth artifacrs. These heles are commonly
referred to as b%é;hnles. The mailboxes on the M/V Dauntless made
395 blowholes, d}& Kane Fisher personally cordered at least 300 of
them to be dug. éj

9. The blo@hélea averaged twenty to thirty feet in diameter
and three to fivé ;cct in deprth, and extended along a line for meore
than a mile. %_E

10, Bancrcri?Tnorne is a Marathon dive boat cperator whe led

i

ninety dive trip§ #o Coffins Patch from 1987 through 1992. Thormne
observed the H/é ?auntleaa. the M/V Tropical Magic, and the M/v

-
Bookmaker unming Fr2»ilboxes in Coffins Patch on meveral occasions in
s T

¢ January, Februa#}:and March 1992. Neither he nor Kane Fisher saw

any other boats $alvaging in Coffins Patch during those three
1 '



months.?

11. The thrﬁ%‘vessels salvaged about 150 yards from where
Thorne and his C#iencs were diving. On several occasions, the
mailboxes caused }{large cloud of eilt to wash over Thorne and his
clients, reducinqi&;sibility to zero and forcing them to move dive
locations. i

12. On at 1%5;: one occasion after this happened, and after
the three vesseléthad left, Thorne and other divers swam over to
the area where tﬁg boats had been working. Thorne saw numerous
blowholes that hé?ﬁad not previcusly seen.

13. Kane'Fishér placed spar buoys on the ocean surface to mark
the site in Coffééa Patch where he had salvaged for treasurxe. On
March 23, 1992, ﬁilly Causey, the Keys Sanctuary Superintendent,
dove beneath one é?_the buoye in response to unconfirmed reports of
damaga to the océ;n bottom. Causey counted nine blowholes on the
sea bottom, all ééﬁcaining extensive seagrass damage.

14. Causey %%;urned to the area on March 29, 199#..wi:h a
video camera. Hegé;cumanted twenty-five blowholes up to nine feec

deep. Causey beliﬁved the blowhocles were made in the middle of

scagrass beds bec%ﬁse (1) all had dead seagrass in them, and (Z) he

* Kane Fisheir testified he observed several old blowholes in
Coffinsg Patch whei he first bagan digging there in January 19352,
but saw no more t¥an 10 en the first day and less than 100 during
the entire time he salvaged there.

.
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found leong s:agr;sé bladed_exposed at the edges of the blowholes --
the type of blud;ﬁinarmally found in the middle of seagrass beds.
Causey believed lhe. holes were made during the previous month
because rubble ifi’and around them was stark white -- the normal
color of freshly e*posed rubble. There was no algae groyth that he
would have expec.l;e._rd to see on older rubble.

1S. Harold : Hudson, a Keys Sanctuary marine biologist,
videotaped blowhqiés in Coffins Patch on April 4 and May 5-6, 1992.
In May, Hudsen andinine other divers videa-taped seagrass damage in
forty-one blowholés. Hudsoen documented large chunks of meagrass,
some up to two fect thick, that had been ripped out and had fallen
inte the blowhoie-'.s. He saw rubble and sediment on top of dead
seagrass. Hudsoq:£e1ieved the damage had occurred in the previous
two months becaﬁgé fine sediment had settled on seagrass blades.
If the damage had been older, that asdimenr wnuld have washed off.
Hudson described the seagrass damage as magsive.

16. ©On Apryl 25, 1992, Curtis Kruer, an ehvi:onmental
biologist, photoytaphed about twenty-five blowholes in Coffins
Patch, some up tb'six feet deep. Kruer cbserved hay-bale-sized
chunks of seagraasllying in the blowholes, and up to three feet of
cedimant on top c'_:f dead seagrass.

17. Kruer bé{i-ved the blowholes had been made nc more than

tws mwontha earlisr because (1) sediment was »still sitting on
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geagrasa bladeaiaéd (2) the coral rubble he observed was stark
white, In additébﬁ. he believed the holes were man-made, rather
than caused by tid¢a and currents, because naturally caused craters
are much shallowébiand not as steep as the blowholes he abserved in
Coffins Parech. ?ﬁere also‘had been no major storms in the area
that would have?qpused guch savere natural erosion. The only
similar damage téﬁﬁ Xruer had seen was. caused by bombs dropped from
airplanes onto n;EPmbing test range in waters near Puerto Rico.
i8. Dr. Joaépa Zieman is an environmental science professor at
the University ?f Virginia whc has spent‘his career studyinc

seagrass. Ziemah visited Coffins pPatch in May 1992. He cobserved

plowholes up to forty feet wide and ten feet deep, many of which

contained an “iépredible amount” of dead seagrass. He alsc saw

hay-bale-sized chunks of dead seagrass. In thirty years of workinc

: with seagrass, Zircman had never seen such extensive damage.

19. Like ocﬁg; scientists, Zieman thought the heoles had been
made within theibrevioun two ﬁwhths because cthe exposed coral
rubble was stilg white. Like Kruer, he believed the holes were
man-made, rather’'Lhan natural, because of their symmetrical shape,
depth, and Eteep%g;s.

20. The Mar;ﬁ 1993 “Storm of the Century” bhrought gale force

winds to the Flé;;da Keys for thirty-smix hours. The storm moved

substantial mate;ial on the ocean bottom and filled in the Coffins
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pateh blowholes. %Feither 6! the defense experts who testified at
trial, Harocld wqﬁias: and Anitra Thorhaug, &saw the Coffins Patch
blowholes beforelg?e grerm filled them in.

21. The hloﬁ#glea that Defendants made damaged at leasc 1.63
acres of scagraaé% This figure is baped on'Zieman'sireview of
photegraphs takené@f the damaged areas by McIntosh Marine in 1952,
and a McInhtosh ﬁa%ine report calculating the damage based on (1)
the number of hdi?s and (2) the percentage of sand to seagrass
‘throughout the a:ég. Using the same photos, Zleman independently
calculated the déé@ge and came up with the same figure as McIntosh
Marine. Zieman éid other damage calculations based on diffe;ent
setn of photograﬁ%?, and concluded that the damage could have been
as high as 3.3 ;;}ea. However, he concluded that based on the
quality of the Mc;intosh Marine phoros, 1.63 acres was an accurate,
albeit conservat:.i'i';e, damage escimate.

é- B. Restaration

22. The Cof_t.% ns Patch area is swept by high-energy waves thac
keep bare sand arvas in motion. This inhibits or limits seagrass
recolonization fn:the area.

23. Naturalf;gcalonization in sandy arcas of Coffins Patch is
very slow. A fuiﬁirecuvery of eeagrass in the area where blowholes

were made will take between 50 and 100 years.

24. The Naciérqal Oceanic and Atmospheric Administration (NOAA)
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conducted a pilot project to determine if it could restore seagrass

in the Coffins Patch -damage tract by transplanting it. However,
none of NOAA's segérass transplants survived. Jlhere have been no
successful transplénts in other areas with wave energy similar to
that in Coffins P};ch.

25. The seag?éss Defendants destroyed cannot be restozed or
reﬁlanted in the area of the blowholes.

26. In Decerber 1996, NOAA cdnducted a survey to identify
potential seagrass restoration projects in the Keys Sanctuary that
would be similar in scale and nature to the seagrass injuries in
Coffins Patch. NOAA determined that the most viable off-site
restoration prcje#t would be to cransplant seagxass into boat -
impacted areas whigh had later become no-motor zones (Prop Scar
Restoration Projeé;).

47. NOAA selected beat-impacted areas becaﬁae they 1) are
ameng natural seag;ass beds, 2) represent a human-induced injury,
3} can -be found iﬁ hydrodynamically protected areas, 4) present
large-scale acarriqg that is not recovering, 5) have been restored
in rthis geographiﬁ area and elsewhere, &) occur in sufficient
acreage, and 7) épns:itute an injury not unlike that found in
Coffins Patch.

28. NOAAR devialoped a restoration plan to implement the chesen

project. The priwary components of this plan include identifying
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methods of site"‘marking, planting cechniques, monitoring., and
evaluating succegﬁ.

29. NOAA detormined the appropriate gcale of the compensatory
seagrass :estorn:i@n project using an asesassment methodology known
as the Habitat Equivalency Aualyesis (HER). The HEA guantifies the
total resource sexvices 1OBC due to an injury. The HEA determines
the guantcity of eq@ivalent habitat necessary te be restozed and/or
created, so that total resource services gnined through regstoration
equals total resou}ce ser;icea lost due to the injury. ngervices"
refers to functions that a resource performs for other resources oY
humang . |

30. The HBA"ig appropriate to determine the scale of
compensatory Testiiration projects when 1) the primary category of
ljost on-site selvices pertains E© ;he ecological/biclogical
function of an area; 2) feasible restoraticn projects are available
that provide gervices of the same LYPe, qualicy, and comparable
value to those that were lost; and 3) sufficient data onh the
required HEA input parameters exist and are cost effecrive to
collect.

31. since théﬂc chree eriteria were met in thie case, the HEA
is the most technically appropriate and cost-effective method TO

quantify the nntdial regource damage.

32. Based onh, an estimatred 1.63 acres of damaged seagrass in

10

1
|

l



coffins Patch, NOAA calcalaﬁed the total services lost due to the
peagrass injury,.che total services provided Dby the Prop Scar
Restoration Project and the total acreage of compensatory habitat
required, 80 that total resource servicee gained were equivalent tO
total resource seivices lost.

33. An acre;year represents the total level of ecological
services prov1d=d 'by one acre of seagrass over a single year.
Using the HEA, thA calculared that 44.08 acre-years of services
were loat due to the injury in Coffins Patch.

34. NOAA also used the HEA to calculate the scale of
compensatory habltat necessary TO compensate for the 44_08 acre-
years of lost seagrass services. NOAA determined that 1.55 acres

of seagrass habicat must be restored under the Prop Scar

‘Reatoration Projert to compensate for the lost seagrass Bervices.

35. NGAA haa;gstimated the cost of implementing the 1.55-acre
Prop Scar Restoraﬁicn Projqc:.' The estimate includes the costs
necessary to.obtajn aerial photographs of selected sites, pErfcrm
on-site "groundtruthing," collect and install seagrass planting
unite, obtaln nqussafy permits, and monicor the project. The
estimace includes;expected labor, materials, and travel costs for
each of these steps.

26. The total cost of implementing the Frop Scar Restoration

Project is $351,648,
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37. NOAA has incurred certain costs to respond and assess
damage to sancthé}y resources in this caae. Those costs total
£211,130. As of January 1997, $26,533 in interest had accrued en
these coste.*

. C. Artifactse

38. Contexﬁual information is the relationship between
arctifacts and nﬁherials in an archeolegical site that provides
patterns through thch archeclogists may make inferences ahout the
past. |

39, In wiﬁgly scattered shallow water shipwrecks, a
distinction may_  be drawn between primary eultural deposits.
secondary scatter, and tertiary scatter.

| 40. The primary cultural depo=it is the location where the
ship itself has:§unk to the bottom of the sea. In this area, a
homogenous assenhlage of artifacts remain closely associated to
each other and contextual information 185 more likely to be found.

41. The set:ondary scatter of a site has less contextual
information. It:provides a good indication of where t§ look for
the primary cul:ﬁral depogit, as well as the rest of the site.

4Z. The rertiary scatter has cven less conrextual information

to offer. Artifacte are scattered over a wide area. The tertiary

‘ The parti¢s bave atipulated to the amount of response costs,
damage assesament- costs, and interest.
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gite may be miles ‘away from the primary cultural deposit.

43. The 'Deféndanns excavated and recovered a number of
artifactes from :he gea bottom in Coffins Patch in the course of
their treasure-hphging activities. These artifacts were recorded
on a COnservatxon Lab aArtifact Report.

44. Based on. the vesasel logs completed during the excavation
and recovery, Defehdants’ activities took place within =a tertiary
acatter, as Detégdan:s were trying teo identify whether a site
existed in a par;féular area of Coffins Patch.

45 . Accordénélx, the Court concludes that little, if any,
contextual infotwntian was lost in the course of Defendants'
creasure-hunting sctivities in Coffins patch.®

CONCLUSIONE OF LAW'
A. Tha Etatutory Scheme

1. Cengreaéfénacted the Sanccuaries Act in response to “a
growing concern about the increasing degradation of marine
habitats.” S. Rep. Ne. 595, 100th Cong., 2d Sess. 1 (1988),

reprinred in 1988 U.5.C.C.A.N. 4387,

',-o-—

* The United States argues contextual informarion was lost
vecause Dcfendantn did not reenrd rmufficient information about the
artifacts durlng cheir treasure- -hunting activities. The United
States contends it is entitled to $68,445 to conduct a

scientifically performed analysis of the impacted site and restore
part of the lost r-ontexctual information.

¢ To the extént that any Conclusions of lLaw represent facrual
findings, they aro adopted as Findings of Fact.
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2. The Saﬁ?ﬁunriea Act provides for the protection of
important and séhg;tive marine areas through the establiahment of
marine sanctuariéé. The purpose of the sanctuaries is to preserve

seneitive areas for their conservation, re;reational. ecological,

or sesthetic value, Id.; 16 U.5.C. § 1431. under the Act, the

:

Secretary of Cow&érce may degignate and manage marine sanctuaries.
16 U.s.c. § 15553. The Secrstary has delegated those
respnnsibilicieé;ﬁp NOAA.

3. The Sancgyaries Act imposes strict liability on “any person
who destroys, é%uses the loss of, or injures any sanctuacy

resource.” 1§ U.S.C. § 1441; lUnited States V¥ M/V Mias Bshnlden,

856 F. Supp. ssa{;svo (S.D. Fla. 199%4). The Secretazy of Commerce
may seek damage%“f:om and injuncrions against anyone who destIoyse
or injuraes sancépary vesources. 16 U.S.C. §§ 1437 and 1443. A
person may aveoid 1iability under Section 1443 only if he can show
that the damnée was (1) caused by an act of God, an act of war, or
the act or amisgi&n of a rthird party, (2) caused by an activity
authorized by fé&eral or state law, cor (3) negligible. 16 U.s.C.
§ 1443(a) (1) and (3).

4. The Sancﬁgazies Act broadly defines “sanctuary resource” as
*any living or n@nliving resource of a national @arine sanctuary
that contributes -to the censervation, recreational, ecological,

historical, resgarch, educational, or aesthetic value' of the

14



sanctuary.- 16 U';'jéf'?c. g 1432(8).

5. Congressiaiso may designate sanctuaries, as it &id in 1390
when it passed r_:'ha: Keye AcCL. pub. L. No. 101-60S5, 104 Stat. 30853
(1990) . The Keys.gét provides that the Secretary of Commerce shall
manage and poli@eithe Keys Sanctuary under the Sanctuaries Act.
Keys Act § Stal.fyﬁence, anyone damaging Keys Sanctuary resources
is liable to che%é?vernment in the manner described in 16 U.s.C. §
1443, Id. g

B. Seagrass Damage

&. Among thé;éongressional findings in the Keys Act were that
~gpectacular, gh;que and nationally significanc marine
environments, inéiéding scagrass meadews,” nead protection through
establishment oﬁi%‘marina sanctuary. Id. at § 2.2. |

7. Seagrasi ig distributed in significant amounts along the
Florida eeast, and; in particular, the Florida Keys. It stabilizes
the sea bottom andthelps prevent erosion. It provides a haﬁitat and
a refuge for ﬁﬁmerous small invertebrates, fish, and other
organisms. It uei::ires as an important base in the food chain. It
helps recycle nugriencs into ocean water.

8. The COﬂ?LéfindB that seagrasse is a resource within the
meaning of both ih; Keys Act and the ganctuaries Act. See lnited
States v. Figher, 22 F.3d 262, 265-66 (11th Cir. 1994)}. Therefore,

anyone who destroys or harms seagrass is strictly liable to the
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United States foﬁfdamages ﬁnless that person has a defense under 16
v.e ©. § 1443 (a) (",‘1:) or (3).

9. The Cour;=;lao finds that Defendantcs injured and destroyed
1.63 acres of sedérass by using mailboxes to salvage for treasure
in Coffins Patcui in January, February, and March 19592. The

evidence that supports this finding im:
a. Testimony from Kane Fisher and vessel logs indicating'that
mailboxes on the three boats made more than 600 blowholes in
Coffins Patch during the [irst three months of 1992.

b. Testimony from Kane Fisher and Bancroft Thorme that no
other salvaijers were digging for ctreasure in Coffins Pacch
during that time.

c. Testimeny,from Bancroft Thorue that despite consistently
running dive operations in Coffins Patch from 1987 cthrough
1952, he neVir saw blowholes of the type at issue in chis case
until after Xane Fisher and the three boats left the area.

a. Teatiményifrom Billy Causey that on March 23, 1392, he
discovered :lilowholes with scagrass damage directly below a
surface buoy left by Kane righer to mark the spot where he had
salvaged in Coffins Patch.

e. Tescimony from Billy Causey, Harold Hudson, Curtis Kruer,
and Joseph Zieman that the blowholes they saw in Coffins Patch
in March, April, and May 1992 had been made within the
previcus two moncths because (1) the exposed coral rubble was
white and not fouled by algae, and (2) sediment remained on
seagrass blades.

f. Testimony from Billy causey, Harold Hudson, Curtis Kruer,
and Joseph 2ieman that the freshly made blowholes they
observed had been made in the middle of seagrass beds because
of the amount of displaced seagrass and the length of the
blades of theé remaining seagrass.

g. Testimony from Curtis Kruer and Joseph Zieman that the
blowholea they observed had not been caused by nature because

16



the hcles écfe mora esymmetrical, Eteep. and deep than
naturally cauced craters.

h. Tastimonyﬂfrom Joseph Zieman and the report of McIntosh
Marine indidating that the blowholes damaged at least 1.63
acres of searyrass.
I. Testimcny‘fkom Harold Wanless and Anitra Thorhaug that they
did not view the area in quastion until after the March 1333
~Storm of the Century” had filled in the blowholes. Because
the governmeént's expert witnesses had an opportunity to view
the damage before that storm, the Court finds their testimony
on the nature and scope of the damage more credible than that
of Wanless &r Thorhaug.

10. For the:aéme reasons as listed in Paragraph 9, the Court
#inds that the dﬁnége in quéstion was not {1} caused by an act of
God, an act of wéﬁ; or the acr or omission of a third party,’ (2)
caused by an activity authorized by federal or state law,® or (3)
negligibla. As a;;esult. nona of the liability exceptions listed
in 16 U.5.C. § 1443 apply heze.

11. Therefc:ﬁ} the Court finds that Defendants are liable to
the United States under 16 U.S.C. § 1443 (a) (1) for response costs
and damages resuiting from the destruction, loss, or injury of a
Keya Sanctuary rejource.

¢. Seagrams Restoration

12. Specifically, the United States is entitled to

-

Y Specificnl}f. the Court rejects the Defendants’ arguments
that either prioi, salvage operations or nature made the blowholes
and caused the stigrass damage.

* The Court tuled on this issue in its Summary Judgment Order
of April 30, 1997,
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compensation for fl) the c;st of replacing, regtoring, or acquiring
the equivalent of’a sanctuary resource, and {2) the value of the
1ost use of a 'hanctuary resource pending its restoration or
replacement, or:ﬂthe acquisition of an equivalent sanctuary
resource. 16 U.S;C. § 1432 (86) (A).

13. Because ;he destroyed seagrass at Coffins Patch cannot be
restored or replaced, the public must be compensated by the
acguisition of Sp equivalont.sanctuary resource. In order te
compensate for the seagrass losses at Coffins Patch, a seagrass
restoration project must be performed at another suitable location
within the Sanctuary.

14. The Prop Scar Resteration Project developed by NOAA will
provide seagrass:services equivalent to those leost due to the
injuries Defendanle caused.

15. The HEA. is an appropriate methodology to scale the
compensatory restyration project chosen by NOAA in this case,

- 16. According to the HEA, 1.55 acres of seagrass habitat muat
be restored under the Prop Scar Restoration Project to Qompensate
for the interim gervices that will be lost at Coffins Patch as a
result of Defendmnts' actions.

17. The eﬁtimated cogt of implementing  the Prop Scar
Restoration Projéct -- totaling §351,648 -~ is reasonable and

appropriate. Arcordingly, .the United Scates is entitled to
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§351,648 fxrom Defqhdants to implement the Prop Scar Resgtoration
Project. ':{

18. VUnder tF; Sanctuaries Act, the United States is also
entitled to reco{gé the cost of response and damage assessment. 16
v.s.C. §§ 1432(51&&) & (7). Therefore, the United States shall
recovers assessme%ﬁ;and response costs in the amount of $211,130
from the Defendaéﬁé,'

i5. The Unigpg States is also entitled to recover interest on
these assessment:ahd responce costs. 16 U.s.C. § 1443 (a) (1) (B}.
Accordingly, thej?hited States shall recover $26,533 in interest
accrued on NOAA'g;;sseaamcnt and response COStS.

D. Removal of Artifacts

20. Tﬁe COQIE finds that the artifacts Defendants recovered
from Coffins Paﬁrﬁ in 1992 are a sanctuary TesSource wicthin the
meaning of § iqézta). as they are nonliving resources that
contxibute to thé?historical value of the sanctuary.

2. By remo#i%g these artifacts from the Sanctuary, Defendants
caused the loss desanctuary resources. 16 U.S.C. § 1443(a}{1l) (A)

22. Therefofe; under the Sanctuaries Act, the United States is
entitled to recd#g; thege artifacts. 16 U.5.C. § 1l432(6).

23. This céufc finds, however, that the United States is not

entitled to receive compensation to profcosionally evaluate oT
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curate the artifé&#s.'

24. The Cougé also concludes that the amount of archeological
contextual in591;£ticn lost during Defendants' treasure-hunting
activiries was_‘épegligible. i U.S.C. § 1443(a) (3) (C).
Accordingly, the,g;urt also declines to award compeneation for loss
of contextual ar?h;ological information.

| E. Injunctive Relief

25. The Saﬁéﬁuaries Act empowers district courts to enjoin
viclations of the Act. 16 U.8.C. § 1437(I).

26. On Jui;  23, 1992, this Court granted a preliminary
injunction reat;ﬁining the' Defendants from using prop wash
deflectora in tﬁé'xeys sanctuary. The EleQenth Circuit affirmed
this Order. United States v. Fisher, 22 F.3d 262 (Lith Cir. 1994).

27. The égaﬁdard for entry of a permanent injunctien
essentially mir;érs that of # preliminary injunction, except the
plaintiff must E@pw actual success on the merits, rather than
likelihood of su;@ésa. Amoco Productian Co v, Village of Gambell,
480.0.3. 531, §é§ n.12 (1987). In addition to success on the
merics, a plaintiff must prove that it will suffer irreparable harm 5

if the injunctian is not granted, that the threatened 1njury

* The United States argues that, Dbut for Defendants'
activities, NOAR would not be forced to inecur these costs.
Accordingly, the United States contends it is entitled to §6,385
under 16 U.5.C. 1932(6)(1){1)(1). The Court is not persuaded that
the statute entitles the United States to this relief,
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cutweighs the hnzﬁ'tha: gr;nting the injunction would inflict on
the defendant, and that the public interest will not be adversely
affected if an injgnction is granted. Rayrona Beach Gen. HoBp. wv.
Flarida, 1S3 B.R.: 947, S50 (M.D, Fla. 1993).

28. By proving that the Defendants destroyed _and lost
sanctuary resourcE;, the United States has established success on
the merita.

29. The Unit;d States has also established that it will suffer
irreparable harm {f the injunction is not granted. The Court has
found that Defendiﬁts' treasure-hunting activities in Coffina Patch
in 1992, in partitﬁlar their use of mailboxes, resulted in damage
toe and loss of k;ys Sanctuary resources. Evidence at trial
established that regrowth of seagrass damaged and destroyed by
mailboxes will tzke S0 to 100 years. Allowing Delendants to
continue to use majlboxes and remove artifacts would likely cause
further, irreparnﬁie damage to Sanctuary resources.'’

30. The sc@le and significance of the harm Defendancts®
treasure-hunting ﬁctivitiaa caysed outweighs any burden placed on
the Defendants.

31. The publis interest will not be adversely affected if this

injunction is granted. Rather, the public interest will be served

** Thig activity ie now regulated by NOAA through the issuance
of permits. See )5 C.F.R. §§ 922.163 and 922.166.
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by the protectiqﬁ of Sanctuary redources.
az. Accordingly. Defendants are permanently enjoined from
using mailboxeﬂ%ﬁnd removing artifacts from the Xeys Sanctuary
without a permit;;?sued by NOARA.
33. The Uhéréd gtates shall file a proposed final judgment
within ten dayslgé;m the dare stamped on this Order.

DONE AND ORbéﬁED in Chambers at Miami, Florida, this\fED day

J WD)

EDWARD B. DAVIS
CHIEF UNITED STATES DISTRICT JUDGE

of July, 1997,

copies furnished: .
James Lofton 5,
Carcline Zander .
Jon Mueller
Richard Rumrell !
Michael Barnea
William Vandercrevk

I

- rer—

“rne Courc - veminds Defendanta that, im addition to complying
with this Court order, they are required to follow the law as
stated in the Sapctuaries Act and its regulations.
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