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UNITED ZTATES OF AMERICA, )

Flaintirs, )

VX CCRPORATION, et al.,
Defendants.

CIVIL ACTION NO.
83-3882~-v

)
J
)
)
)
COMMONWEALTH OF MASSACHUSETTS, )
Plaintiff, )
)
)
)
)
)

AaVd Co PORATION, et al., )
DPefendants.

CONSENT DECREE WITH DEFENDANTS AEROVOX
INCORPORATED AND BELLEVILLE INDUSTRIES, INC.

This Consent Decree ("Decree”) is made and entered into

by the United States of America (“United States”) and the
Commonwealth of Massachuserts (”Commonwealth”) (collectively
referred 0 as “Plaintiffs”), rerovox Incerporated ("Aercvox”)
and Zellaville Industries, Inc. ("Belleville~) , Aerovox and
Selleville are referred to collectively herein asg the “Settling

Defendancs”.

Introduction

The United States, on behalf of the Naticnal Oceanic

£

nd Atmospheric Administration ("NOAA”), and the Commonwealth as

state trustee {"Commonweal*h” or "state trustee”).filed . ,

A PR
| | (U= R0
Complaints in these consolidated actions on December 9 ang 10,

1983, respectively, seeking damages for injury to, destruction
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L, and loss of natural resources resulting from. releases of
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colychlcrinated biphenyls (”PCBs”) in New Redferd Harpbor,

)
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ecticn 1¢ of the
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Massachusetts, and adjacent waters under
-omprehensive Environmental Respeonse, Compensation and Liapilizy
Act, 42 U.S.C. § 9607 (”CERCLA™) .

Plaintiffs filed amended complaints (hereinarter
“Complaints”) 1in these actions on February 27 and 28, 1984. The
United States’ Complaint set forth, in addition to the claim for
natural resource damages described above, claims on behalf of the
United States Environmeqtal Protection Agency (”EPA”) for
recovery cIi respense costs under Section 107 cof CERCLA, and <or
injunctive relief under Secticn 106 of CERCLA, <2 U.S.cC. § 9606,
Section 7003 of the Rescurce Conservation and Recovery Act, 42
U.S5.C. § 6973 ("RCRA”), Section 504 of the Clean water Act, 33
U.S.C. § 1364 (”CWA”), and Section 13 of the Rivers and Harbors
ACt of 18%9, 33 U.S.cC. § 407 (71899 Act”). The Commonwealth’s
Complaint set forth, in addition to its claims for natural
Tesource damages described above, claims for recovery of response
SCsts Incurred by the Commenwealth under Section 107 Of CERCLA,
<2 U.s.C. § 9607, Sections 5(a) and 13 of Chapter 21E,
Massachusetts General Laws, and Section 27 of Chapter 21,
Massachusetts General Laws, and claims for abatement of a public
nuisance and abatement of an abnormally dangercus condition under
state commen law.

The Complaints assert clainms against Iive current
detfendants, AVX Corporation, Aerovox, Belleville, Cornell-

Dubilier Electronics, Inc., and Federal Pacific Electric Company.




1s Cacrze relates solelv to the claims acainst Aerovox and

Bellev:illz ang @NY counterclaims by those defendants against

The parties to this Decree agree that settlement of the
claims in this case by and against Defendants Aerovox and
Belleville is in the public interest and is made in good faitnh,
and that sntry of this Decree 1s the most appropriate means to
resolve the matters covered herein.

HOW, THEREFORE, it is hereby ORDERED, ADJUDGED, AND
DECREED:

Jurisdiction

1. The Court has jurisdiction over the subject matter of
this acticn and the parties to this Decree pursuant to 28 U.s.cC.
§§8 1331 and 1245, Section 113(b) of CERCLA, 42 U.S.C. g 9613 (b),
Section 7203 of RCRA, <2 U.s.C. 5 6973, Section 504 of the Cwa,

33 U.s.c. s 1564, and Secticn 13 of the 1399 Act, 23 U.s.c.

wn

407, and has pendent Jurisdiction over the claims arising under
state law. This Court also has personal Jurisdiction over the
Settling Cefendants, which, solely for the purposes of this
Consent Decree, waive all objections and defenses that cthey may

have to jurisdiction Of the Court or to venue in this Districrt.

Settling Defendants

2. Defendant rerovox :is a Pelaware corporation with its
Principal place of business In New Bedford, Massachusetts.
Aerovox has owned and operated the Aerovox Facility (as

hereinarter defined) since October 27, 1978. For purposes of




“his Cecree, "lercvox” includes Aercvox Canada, Ztd., a Canadian

corporaticn which is a wholly-owned subsidiary of Aerovox

z. Pefendant Eelleville was rormed as a Massachusetts
Corporaticn on December 3, 1972. Belleville dissolved on

December 21, 1978, and was revived for purposes of responding

(t
O

lawsuizs on December 13, 1981. Belleville ocwned and operated the

ct

Aerovox facility (as hereinafter defined) from January 2, 1373 <=a
October 27, 197s8.

N

Applicability of Decree

4. The provisions of this Decree shall apply to and te
binding on the United States and the Commonwealth and their
agencies and departments and on Settling Defendants and their
Successors and assigns. Changes in the ownership or corporate
form cr status of a Settling Defendant shall have no effect on
the Settling Defendant’s obligations under this Decree.

Effect of Settlement/Entrvy of Judgment

S. This Decree was negotiated and executed by the parties
hereto :in goed faith to avold the continuation of expensivg_and
Protracted litigation and is a fair and eguitable settlement.

The execution or this Decree is not an admission of liability,
nor is it an admission or denial of any of the factual
@llegations set cut in the Complailnts or an admission of
violaticn or any law, rule, regulation, or policy by any Settling

Defendant or its orfficers, directors, employees, or agents.



this Decree bv the Court,
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Cefinitions

7. This Decree incorporates the definitions set forth in
Secticn 101 of CERCLA, 42 U.s.C. § 9601. In addition, whenever
the following terms are used in this Consent Decree, they shall
have the following meanings:

Al "Aerovox\Facilityﬁ means the manufacturing plant
and asscciated Structures and land currently owned and coerated
DY Aerovex zt 740 and 742 Belleville Avenue, !ew Bedford,
lassachusetts.

3. “Covered Matters” has the meaning set forth in
Paragraph 12 below.

C. "DEP” means the Massachusetts Department of
Invironmentz} Protection.

D. “Federal Trustees” =eans the Secretary orf

O]

“Final approval of the Decree” shall mean th?
2arliest date on which all of *he following have occurred:
(1) the Decree has been lodged with the courr and noticed in the
Federal Register, and the reriod for submission of public
comments has expired; (2) the Court has approved and entered the
Decree as a Judgment; and (3) the time for appeal from that

Judgment has expired without the £iling of an appeal, or the

Judgment has Zeen upheld on appeal and either the time for

-Ommerce, zcting thrcugh HOAA, ana the Secretary orf the Interior.
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further zpceal has explred without =tshe £iling crf a further appea
°T no further appeal is allowed.

F. “Natural Resources” shall have the meaning
2rovided in Section 101(16) of CERCLA, 42 Uu.s.c. 5 9601(16).

G. “Natural Resource Damages” means damages,
excluding costs of damages assessment, recoverable under Section

107 of c=RrcrA for injury to, destruction Of, or loss of any and

all Natural Resources of the New Bedford Harktor Site.

H. “New Bedford Harbor Site” op “Site” means the yew
Sedford Harbor Superrund Site, located in New Bedford,
“lassachusetts, including New Bedford Harbor, the Acushnet River

Estuary, and any adjacegt marine waters and sediments and
shoreline areas which are the subject of EFA’s Current Remedial
Investigation ang Feasibility Study, including at least Areas 1,
2, and 3 as defined in 105 C.M.R. Part 260.005 and as depicted on

ZExhibit 4 to the United States- Complaint. The Site does not 1

i
include any portion of the Aerovox Facility westwarda (away from%
“he Acushnet River Estuary) of the steel Sheet pile wall which %
Aerovox has installed along the length of the tidal mudflat - 3
Portion of the Aerovox Facility.

I. “Remedial Action” means those actions that EPA
determines should be implemented pursuant to CERCLA to address
hazardous Substance contamination at the New Bedford Harbor Site,
4S set Iorth in the RODs.

J. “Response costs” Means costs of response or



Temedlal zctlion, including ccsts of cperation and malntenancs c-=
Temedial action components.

X. "RODs” means the first and second cperable uniz
fecords cf declision for the New Bedford Harbor Site issued cr Tz
be 1ssued tv EPA following the completion of the cngoing Remedial
Investigation and Feasibility Study and, in the event the rFfirsc
LWo records of decision do not address all areas of the Site, any
additional cperable unit record(s) orf decision that EPA considers
necessary tc provide a cemprehensive initial remedial decision
(including a no action decisicn) with respect to PCBs rfor all
areas or the Site. “RODs” does not include any record or
decision with respect to later-discovered conditions or
information as described in Paragraphs 20 or 21.

L. “State Trustee” nmeans the Secretary of the
Executive Office of Environmental Affairs, Commonwealth of

Mlassachusetrs.

Payment Terms

3. summary of Payvment Obligaticons. In accordance with the

requirements of Paragraphs 5$-17, Settling Defendants shall pay to

Plaintiffs the principal amount of $12,600,000 (of which $9.45s

resource damages) together with interest. As specified in
Paragraphs 9 and 10, $s5.1 million of this principal amount shall
be placed in escrow for Plaintiffs’ benefit within fifteen days

after all parties have signed the Decree and shall be disbursed

to Plaintiffs within five days after final approval of the




becree: as specified in Paragraph 11, Aerovox shall pay an
additicnal s$3.5 million %o pPlainti-<fs wilthin five davs arfter

final approval of the Lecree; and, as specified in Paragraphs ::-

and 13, Aerovox shall pay ancther £3 million to Plaintiffs :-
three znnuajl installments. Plaintiffs, inCIUdinq the Federa:
Trustees ang the State Trustee, have determined the manner :n
which the payments to be made by Settling Defendants under this
Decree shall be allocated between the Plaintiffs ang among past
and future response costs and natural resource damages, and
Settling Defendants have adreed tc this allocation as Presentag
TO them by Plaintiffs. Plaintiffs represent that the allocaticzn
of the T2covery set forth in the Cecree is appreopriate, proper,

and adequate.

g. Escrowed Funds

A. Within fifteen (15) days after lodging of the
Decree with the Court, Settling Defendants shall establish an
SSCrow account (the “Escrow”) bearing interest on commercially
~®asonable terms, in a federally-crartered bank with an office
the Commonwealth of Massachusetts, and each Settling Defendant

shall pay into the Escrow the sum specified for it below for =«n

benefit of Plaintiffs.

Settling Defendant Amount
Aerovox Incorporated $2,100,000
Belleville Industries, Inc. $4,000, 000

Settling Defendants shall notify Plaintiffs in writing of the

Creation and funding of the Escrow immediately after both orf the

5



dbcve raymenrts have been made. This notice shall be sent Ly randg
°r Zy cvernignt nail to: William O. Brighton, Zavironmental
Lnrcrcement Section, U.S. Department of Justice, Room 1541 'ZZS
Dockets), 1i0%h & fennsylvania Avenue, d.W., VWashingten, D.cC.
20530; and Matthew T. Brock, Assistant Attornev General, One
Ashburten Place, 15th Floor, Boston, MA 02108.

B. Subject only to the provisions of Subparagraph ¢
©f this Paragraph, Settling Defendants’ obligations to establish
the Zscrow and to bay the amounts specified above into the Escrow

“1lthin the specirfied time are contractual obligations ro

v}
&1]
0}

and to each other, effective as of the date that toth

(27

laint:
Settling Defendants, the United States Assistant Attorney
General, and the Massachusetts Assistant Attorney General have
signed the Decree, and those ocbligations shall be enrorceable ag
4@ matter of contract law regardless of when or whether the Decrae
s entered Ly the Court. The consideration rfor these contracrtual
undertakings Sy Settling Defendants includes the lmmediate
-éSsaticn of litigation activities until a determination is nade
whether this Decree will be entered and the resolution of .
Plaintiffs’ clains against Settling Defendants ds set rforth in
the Decree, if the Decree is approved and entered by the Court.

C. All funds paid into the Escrow by Settling
Perendants shall remain in the Escrow and may not be withdrawn by
any cerson, except to make the payments required by Paragraph 19
Or unless cne cf the following events occurs: (1) the United

States withdraws its consent to entry of the Decree after the
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~“E€Cree nas keen ~cdged, gursuant <o Paragraph 23; or (2)
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judicial cetermination is made that entry of *“he Decree 1igs

03

CT In
the puplic interest and that the Decree will not Ce approved z:ng
2ntered. -f one of these events occurs, all sums in the Escrew
WAy be raturned to Settling Defendants.

10. Disbursements From The Escrow. Within five (3) davs

arter final apprcval of the Decree, Settling Defendants shall
cause the rfull $6,100,000 raid into the Escrow under Paragrapn o
and ail accrued ilnterest thereon to be disburseg from the Escrow
O Plaintiifs as follows:

Al The sum orf $1,505,000, plus the interest accrued
on that amount, shall be paid to the Epa Hazardous
Substances Superfund in the manner provided in Paragraph ::
in reimbursement of bast response costs incurred by the
United States with respect to the New Bedforc darbor Site.

3. The sum of $85,000, plus the interest accrued cn
that amount, shall ke paid to the Commonwealth in the manner
provided in faragraph 15 in reimbursement of Dast response
Costs incurrad by the Commonwealth with respect to the. New
Bedford Harbor Site.

C. The sum orf $2,985,000, plus. the interest accrued
on that amount, shall be paid to the Epa Hazardous
Substances superfund, Attn: New Bedford Harbor Special
Account, on account orf future response costs to be lncurred
by the Uniteg States and the Commonwealth with respect to

the New Bedford Harbor Site, in the manner provided in



Paragraph 1%. All amounts paid on account or future
respense ccsts under =©his subraragrach and Subparagraphs

11.C and 12.A shall e used to fund r=sponse actions by =za

(S 1)

at the lew Bedford Harbor Site arter Z:inal approval of the
Decree; provided that =en percent (10%) of those amounts
shall satisrfy the Commonwealth’s obligation under Secticn
104 (c) (3)(C) of CERCLA to Pay ten percent (10%) of the cost
©f those response acticns that are funded by the recovery
under this Subparagraph and Subparagraphs 11.C and 12.A.

D. The sum or $1,2350,000), plus the interest accrued
on that amcunt, shall ke deposited into the Registry of the

Court, United States District court for the District of

Massachusetts, o be administered by the Registry of the

Court for the Federal and State Trustees, in pavment for
Natural Rescurce Damages. This payment shall ke made in the
manner specified in Subparagrach 17.A below, 2nd the amount

S0 paid and any interesctc accrued thereon shall be
administered and disbursed as provided in Subvaragraphs 17.B
and 17.C below. )

E. The sum of $275,000, plus the interest accrued on
that amount, shall be disbursed to NOAA in reimgursement of

its costs or assessing Natural Resource Damages. This

pPayment shall be made tv certified or tank check payable

as
O

“U.S. Department of Ccnmerce, Yational Oceanic and
Atmospheric Administration, Office of Marine Assessment, ”

and shall be sent to:
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General Counsel

National Oceanic zand Atmospneric
Administraticn

rRoem 5814 Herkert Hoover Building

l4th & Constitution Avenue, N.W.

Washington, D.C. 20230

settling Uefendants shall cause copies of this check and or
any transmittal letter accompanying the check to be sent =-5:
Chier, Znvironmental Enforcement Section, Department ot
Justice, P.0O. Box 7611, Ben Franklin Station, Washington,
D.C. 20044; and chier, Environmental Protection Division,
Department or the Attorney Generzl, One Ashburton Place,
3cston, A Q2108.

11. Additional Up-Front Payment 3v Aerovox. Within five

(5) days after final approval of the Cccree, Aerovox shall payv o
Plaintiffs an additional $3,500,000 principal amount, plus
interest on that amount at the same rate(s) and from the same
date applicable to the rfunds in the Escrow established pursuanc
to Paragraph ¢ above. This payment shall be made as follows:

-

AL The sum of $865, 000, plus the interest accrued cn
that amount, shall be paid to the EPA Hazardous Substances
Superfund in the manner provided in Paragraph 14 in W
reimbursement of past response costs incurred by the Unired
States with respect to the New Bedford Harbor Site.

B. The sum of $45,000), plus the interest accrued on
that amount, shall be paid to the Commonwealth in the manner
provided in Paragraph 15 in reimbursement of past response
Costs incurred by the Commonwealth with respect to the New

Bedford Harbor Site.
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C. The sum of $1,713,000, plus the interest accrued
cn That amount, shall be paid to the EPA Hazardocus
substances Superrund, Attn: New Bedford Harbor Special
ACCOUNt, on account of future response costs to be incurrad
by the United States and gge Commonwealth with respect o
the New Bedford Harbor Site. This payment shall be made ip
accordance with Paragraph 16 below.

D. The sum of $584,000, plus the interest accrued on
that amount, shall ke deposited into the Registry of the
Court, United States District Court for the District or
‘lassachusetts, to be administered by the Registry of the
Court for the Federal and State Trustees, in payment for
Natural Resource Damages. This payment sﬁ;iiﬂbe made in ﬁhe
manner specified in Subparagraph 17.A below, and the amount
SO paid and any interest accrued thereon shall be
administered and disbursed as provided in Subraragraphs 17.R

and 17.C below.

D]

. The sum or $275,000, plus the interest accruea =n
that amount, shall be disbursed to NOAA in reimbursement orf
its_ggﬁts Of assessing Natural Resource Damages. This
payment shall be made in the manner specified in Paragraph
10.E above.

F. The sum of $16,000, plus the interest accrued on

that amount, shall bhe paid to the Commonwealth in

reimbursement of its costs of assessing Natural Resource

Damages. This payment shall be made by certified or bank



addit
shall

S1,00

Tneck rayable =o “Commonwealth of Massac:usetts”, and shall

Chierf, Environmental Protection Division
Department of the Attorney General

One Ashburton Place, 19th Floor

Boston, MA 02108

1z2. 2dditional Installment Pavments Bv lerovoyx. n

icn to the payments required by Paragraphs 9-11, Aerovox

ay 52,000,000 to Plaintiffs in three installments of

el

0,300 each. These three installments shall be due by the

\ .
firsc, Seccnd, and third anniversaries, respectively, of the date

Of lcdoing cf this LCecree, and thev shall be raid by those dartec

eXCept zs sat forth in Paragraph 13. Each such installment shall

be di

sbursed as follows:

AL The sum of $750,000 shall be paid to the the EPA
Hazarcdous Substances Superfund, Attn: New Bedferd Harbor
Special AcCcount, on account of future response CCsts to be
incurrsd by the United States and the Commonwealth with
respect to the !Mew Bedford Harbor Site. Zach such pavment
shall :ze made in the manner specified in Paragraph 16 below.

B. The sum of $250, 000 shall be deposited into the
Registry of the Court, United States District Court for the
District of Massachusetts, to be administered by the
Reglstry of the Ccurt for the Federal and State Trustees, in
Payment rfor YNatural Resource Damages. This tayment shall be

made 1n the manner specified in Subparagraph 17.a below, and

the amount so paid and any interest accrued thereon shall be



(@)}

:dminlstered and disbursed as provided in Subvaragraphs :1-.gp

7.C kelow.

v
&
n.
b

3. Zffect of Delaved Approval of Decree. In the event

that “:inail

oY

pproval of this Decree has not eccurred bv the date
any installment regulred by Paragravh 12 above is due, lerovow
shall cay the installment, plus interest thereon at the same
rate(s) applicable to the funds in the Escrow established under
Paragraph ¢ above from the date the installment was due to the
date crf pavment, to Plaintiffs within five (5) days after final
approval ¢ the Decree. Any such installment shall be disbursed
as speciiied in Paragraph 12.

4. rocedures for Pavment of Past EPA Response Costs.

Each rayment for past United States response costs, or for
stipulated venalties due to EPA, shall be made by certified or
bank check payable to “EPA Hazardous Substances Superfund.” Each
such cnheck shall reference on 1ts face the New Bedford Harkor
Site and CERCLIS VNo. HMAD980731335 and shall be sent to:

EPA Region I

Attn: Superfund Accounting

P.O. Box 360197M

Pittsburgh, PA 15251 -
Settling Defendants shall cause copies of each such check and of
any transmittal letter accompanying the chéck to be sent to:
Chier, Superfundg Office, Office of Regional Counsel, EPA Region
I, 2202 JFK Federal Building, Boston, MA 02203 Chier,
Environmental Enforcement Section, Department of Justice, P.OQ.

Box 7611, Ben Franklin Station, Washington, D.cC. 20044; and




O

Chief, zZnvirecnmental Protection Civisicon, Department of the
Attornev General, One Ashburten Place, Zcston, MA J2108.

. Procedures for Pavment =7 Past State Response Ccsts.

{1

ach payment for past Commonwealth response costs, or for
Stipulated penalties due to the Ccamonwealth, shall be made o
certified or bank check bavable toc “Commonwealth of
Massachusetts”, and shall te sent =o:

Chief

Environmental Protection Divisicn

Department of <he Attorney General

One Ashburton Place, 1%th Floor

Bosten, MA 02108
Settling Defendants shall cause ccpies orf each such check ang orf
any transmittal letter accompanying the check to pe sent to:
Chief, cost Recovery Secticn, Bureau of Waste Site Cleanup,
Departzent or Environmental Protection, One Winter Street,

Boston, “a 02108.

1s. Procedures for Pavments “sr Future Resoponse Costs.

fach pavment sor future response costs shall be made by certizfisg
°r bank check Pavable to “EPA Hazardous Substances Superfund,
Attn: llew Bedford Harbor Special Account”, and shall be sent +5-:
EPA Region I
Attn: Superfund Accounting

P.O. Box 360197M
Pittsburgh, PA 15251

2Ny transmittal letter accempanying the check to be sent to:
Chief, Suverrund Office, Office of Regional Counsel, Epa Region
I, 2203 Jrk Federal Building, Boston, MA 02203; Chierf,

Invironmental Enforcement Section, Zepartment of Justice, P.oO.



[

3ox 7311, Zen Franklin Staticn, Washington, O2.C. 20044: and
Chier, Znvircnnmental rotecticn Division, Department orf the
Attornev General, Cne Ashburten Place, Boston, MA 22108.

i7. Jatural Resource Damades Pavments and Use of Funds

A Zach payment for Natural Resource Damages shall tce
made by certified or bank check payable to the ”Clerk, United
States District Court.” Each such check shall include on its

face a statement that it is a payment for natural resource

damages 1in Civil Action No. 83-3882-VY (D. Mass.), and shall pe

sent <

QO

Office of the Clerk
United States District Court for the
District of Massachusetts

Room 707

J.W. McCormack Post Office and Courthouse

Boston, Massachusetts 02109
Settling Defendants shall cause copies of each check for Natural
rResource Camages and of any transmittal letter acceompanying the
Check Co be sant +o: Chief, Environmental Enforcement Section,
cepartment oF Justice, 2.0. Rox 7611, Ben Franklin Staticn,
“ashington, Z.c. 20044; Regicnal Attorney, NOAA Office of
General Counsel, One Blackburn Drive - Suite 205, Gloucester, MA
UlS30; Regicnal Solicitor, U.S. Department of the Interior,
Northeast Reglcn, One Gateway Center - Suite 612, Newton Corner,
MA 02158; and Chief, Environmental Protection Division,
Jepartment of “he Attorney General, One Ashburton Place, Boston,
MA 02108.

B. The Registry of Court shall administer all amounts

pPaid for Natural resource Damages under this Decree in an
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interest—bearinq account (”Registry Account”) as crovided in
Crder Difec:inq the Deposit cf Natural Resource Camages Into —he
Registry of the Court (”"Deposit Order“) issued By this Court
Pursuant t©o Rule 67 of the Frederal Rules of Ciwvil Procedure, -3
U.S.C. 5 2041, and Local Rule 67.2(c) of the Lccal Rules for -=a
U.S. District Court for the District orf Massachusetts. The
Deposit Order shall be attached to this Decree.

cC. all funds and all interest accrued thereon in the
Registry Account shall be held in the name of the “Clerk, Unitesd
States Districrc Court,” for the benefi- of the Federal and Staze
Trustees. Upon joint application(s) by the United States and the
Commonwealth, monies in the Registry Account shall be disbursed
to the Federal and State Trustees by furthar order of this Court
for use by the Trustees to plan, implement, and oversee actions
to restore, replace, or acquire the equivalent of natural
resources that have been injured, destroyed, or lost as a resultc
Of the release or hazardous substances at the New EBedfordg Harktor
Sitc, in accordance with Section 107 (f) (1) of CERCLA. All
disbursements from the Registry Account shall ke made by or@er cf
the Court in accordance with the provisions of 23 U.S.C. § 2042
and Local Rule 67.3 of the Local Rules for -the U.s. District
Court for the District of Massachusetts.

D. In the event that it is later determined *“hat the

previsions of Subparagraphs A-C of this Paragraph 17 are
unlawful, the amounts in the Registry Account or payable under

this Decree for Natural Resource Damages shall be distributed to
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the Federzl and ztate Trustzes as determined bv further 2gdreement
L the United SZates and theae Commonwealth cr, 1I no such

adreement .s reacned within a reasonable time, by an allccatizn

Or those

i

adunts oy this Courc. n making any such dllocaticn,
the Court shall zonsider any Memorandum of Agreement or
HMemorandun or Urnderstanding between the United States and the
Commonwealth concerning the use of amounts recovered for natura)
resource damages at the New Bedford Harbor Site. 2131 amounts
recovered for Natural Resource Damages at the Site and all
interest zzcrueq Thereon shall be used in accordance with Sectigonp
lO7(f)(l) L CERCIA.

Covenants Not To Sue Bv Plaintiffs

18. Zxcept as specifically provided in Paragraphs 20-22,
the United States and the Ccmmonwealth covenant not to sue or tgo
take any other civil or administrative action against Settling
Defendants <or Cevered Matters, as cdefined in Paragraph 19. With
respect to liability for covered Matters other than future
liability, :hese covenants not to sue shall take erffect upon
eNntry or the Decree by the court, subject to the rarties” rights
o void the Decree bursuant to Paragraph 33 if the Court declines
to approve the Decree as presented. With respect to any ruture
liability orf Settling Defendants, these covenants not o sue

shall take erfect 1bon certificaticn of completion or the

Remedial Action.

[88]

19.  Except as specifically provided in Paragraph :2

Covered Matters means any civil or administrative liability tgo
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Che United States and/or the Ccmmonwealth for (1) damages fcr
injury =<c, destruction ©f, or loss or Natural Resources of the
Hew Bedford EHarbor Site, including costs or damages assessment,
under Secticn 107 of CERCLA, M.G.L. c. 21E, M.G.L. c. 21, § 27,
and state common law; (2) reimbursement of Tesponse costs
incurred cr to be incurred by the United States or the
Commonwealth with respect to the New Bedford Harbor Site under
Section 107 of CERCLA, M.G.L. c. 21E, M.G.L. cC. 21, §§ 27, 40,
and state commen law: and (3) injunctive relief with respect =5
the New Bedford Harbor Site under Section 106 of CERCLA, Secticn
7003 of RCRA, Section 504 of CWA, the 1899 Act, and state common
law.

20. Z2Pre-certification reservations. Notwithstanding any

other provision of this Decree, the United States, and the
Commonwealth if acting jointly with the Uniteg States, reserve
the right o institute proceedings in this action or in a new
acticn éeeking to compel Settling Cefendants (1) to perform
~“ésponse acticns at the New Bedford Harbor Site, or (2) to
reimburse the United States (and the Commonwealth if acting
Jointly with <%he United States) for response costs, prior to
Certification of completion of the Remedial Action, if:

A. conditions at the New Bedford Harbor Site,

pPreviously unknown to the United States and the

Commonwealth, are discovered after the issuance of the

RODs, or
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3. _nformation is received, in whole or in part, 3Zter
the issuance Or the EODs,
and these previousliy ﬁnknown ccnditions or this information,
Cogether with any other relevant informaticn, :ndicate that the
Remedial Action is not brotective of human health and the

environment.

2l. Post-certification reservations. Notwithstandinq any

other crovision of this Decree, the United States, and the
Commonwealth if acting Jointly with the United States, reserve
the rignt to institure bProceedings in this action or in a new
action Seeking to cenmpel Settling Defendants (1) to perform
response actions at “he New Bedford Harbor Site, or (2) to
reimburse the United States (and the Commonwealth jif acting
Jointly with the United States) for response costs, after
certification of completion of the Remedial Action, if:
A. conditiens at the lew Bedford Harkor Site,
Previocusly unknown to the United States ang the
Commonwealth, are discovered after the Certification of
completion, or -
B. information is received, in whole or in part, after
the certification of completion,
and these Previously unknown conditions or <his information,
together with any other relevant information, indicate that *he
Remedial Action is Not protective of human health and the

environment.



22. Zeservations concerning natural resourcs injurvy.

Notwithstanding any other rrovision of this Decree, the Unitec
States and the Commonwealth, on behalf of their raspective
natural resource trustees, reserve the right to institute
Proceedings against Settling Defendants in this action or in a
New action seeking recovery of Natural Resource Damages, based on
(1) conditiocns with respect to the Site, unknown to Plaintiffs at
the date of lodging of this Decree, that result in releases or
hazardous substances that contribute to injury to, destruction
°f, or loss of natural resources, or (2) information resceived
after the date of lodging of the Decree which indicates that
there is injury to, destructicn of, or loss of natural resources
©°f a type that was unknown, or of a magnitude substantially
dreater than was known, to Plaintiffs at the date of lodging o7
this Decree.

23. Notwithstanding any other provision of this Decree,

Plaintiffs’ covenants not ©o sue shall not apply %o the following

A. claims based on a failure by Settling Defendanps To
satisfy the requirements of the Decree;

B. «claims for criminal liability: and

C. <claims arising rfrom the past, present, or future
disposal, release or threat of release of hazardous
Substances or o0il or hazardous materials outside of the
New Bedford Harbor Site, including claims by the

Commonwealth with respect to DEP site number 4-0127



{Substaticn Interceptors) and DEP site numper 4-0601
{Aerovox 0il Bunker), but excluding claims for resccnse
costs 1ncurred, or for injury to, destruction of or
loss orf natural resources, 1n the New Bedford Harkcr
Site from any releases of PCBs resulting from
conditions existing as of the date of lodging of the
Consent Decree at DEP site numbers 4-0127 and 4-0601.
24. While consenting to the language of Paragraphs 20-22,
Settling Defendants reserve  the right to argue in any subseguent
Droceeding as to the proper inte%pretation of those Paragrapns in
light orf Section 122(f) (6) of CERCLA.

Covenants by Settling Defendants

25. Settling Defendants hereby release and covenant not to
Sue, or to bring any administrative action against, the United
States or the Commonwealth for any claims relating to or arising
from the New Bedford Harbor Site or this Consent Decree,
including the counterclaims asserted in Settling Defendants’
ANnswers to the Complaints, and including any direct or indirect
claim pursuant to Section 112 of CERCLA, 42 U.S.C. § 9612, or
pursuant to any other statute, regulation, common law, or légal
thecory, against the Hazardous Substances Superfund, for
reimbursement relating to the New Bedford Harbor Site; provided
that, in the event that Plaintiffs institute proceedings against
Settling Defendants pursuant to Paragraphs 20-22, Settling

Defendants reserve the right to reassert the Counterclaims

against the U.s. Army Corps of Engineers set forth in their



- s -
inswers Tz the Cecmplaints solely 2s, and to the extent of, a set-
°ff against the claims asserted by Plaintiffs. Nothing in thisg
Secree shall be deemed to constitute preauthorization of a clainm
“ithin the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611.

26. Settling Defendants waive any rights they may have to
seek judicial or administrative review of the RODs issued by rpa
and/or the Commonwealth for the New Bedford Harbor Site and or
any actions taken to implement the RODs. Settling Defendants
further waive any direct or indirect claim relating to the New
3edford Harbor Site pursuant to M.G.L. c. 30, §§% 61-62H and 201
C.M.R. § 11.00 er seqd.

Access and Property Use Restrictions

27. The United States and the Commonwealth, their agencies
and departments, and their authorized representatives, including
contractors and consultants, shall have access o the Aerovox
Facilitv, =xcept for the buildings located on the Arovox
Facility as of the lodging of the Decree, ubon reasonable notice
-Q Aerovox ror any purpose for which access 1s authorized under
Section 104(e) or CERCLA, 42 U.S.C. § 9604 (e), or Section 8 of
d.G.L. ¢. 21E, related to the New Bedford Harbor Site. This
right of access is in addition to and not in lieu of, any right
of entry or access which exists under federal or state law.

28. 3sercvox agrees to abide by any property use
restrictions selected by EPA or the Commonwealth in connecticn
with implementation or operaticn and maintenance of the Remedial

Action on the portion of the Aerovox Facility that is included in




the lzw Zzdford Harbor Site. -bon determination cf those
Crocerz. use restrictions, jercvox shall file and record the
avpliczazle restrictions with the Registry of Deeds or Other
cifice where real €state title and transfer Tecords are recorded
and maintained for <he Aerovox Facility.

Interest and Penaltiesg for Late Payments

2¢. If any payment required by Paragraph 9 of this Decree
1s nct -ade by the date specified in that Paragraph, the Settling

Defendanz(s) that failed to make timely pavment shall be liable

te Plain-

vl
ot

1

1Ifs for interest cn the overdue amount(s), from the
tize rai=ent was due until full payment is made, at the higher orf
(a) the rate established by the Cepartment of the Treasury under
31 U.s.C. § 3717 and 4 C.F.R. § 102.13, or (b) the commercially
reascnarzle interest rate that applies to the Escrow or that would
have apriied to the Zscrow if it had been tizmely established and

fundegd.

30. If

oY)

ny payment required by Paragraphs 10-12 of +his

Dec

t

oa
==

n

10T made tv the date specified in that Paragraph,

Settling Defendants shall pay to EPA,

H

Gr any payment overdue

- under Subparagraphs'lO.A, 10.¢, 11.A, 11.c, or 12.A; to the
United States, for any payment overdue under Subparagraph 10.F or
11.E; 50 cercent to the United States and so percent to the
Commonwealth, ror eny payment overdue under Subparagraphs 10.D,
11.D, or :12.B; and to the Commenwealth, for any payment overdue

under Subparagraphs 10.B, 11.B, or 11.F, Stipulated penalties in
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he following amcunts ter each day of each and every violaticn cf

sald requirements:

Ravs of Delav Penalty DPer Violation Per Lay
1-14 $ 300/day
14-60 $1,500/day

Beyond 60 Days $3,000/day

31. Stipulated penalties due to the United States under
this Decree shall be paid by certirfied or bank check made pavable
to “Treasurer of the United States” and shall be sent to:

Chief, Civil Division

United States Attorneys’ Office

1107 J.W. McCormack Post Office/Courthouse

Boston, MA 02109
Stipulated penalties due to EPA or the Commonwealth under this
Decree shall be paid in the manner described in Paragraphs 14 and
15 above.

32. Interest under Paragraph 29 and Stipulated penalties
under Paragraph 30 shall be in addition to any other remedies or
sanctions that may be available to Plaintiffs on account of a
Settling Defendant’s failure to comply with the terms of the

Decree.

Voidability

33. If for any reason the Court shouid decline to approve
this Decree in the form bPresented, this Decree and the settlement
embedied herein shall be voidable at the sole discretion of any
party and the terms hereof may not be used as evidence in any

litigation: provided, however, that this paragraph shall not

apply if the sole ground for non-approval of the Decree is the
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Court’s disappreval or the allocation of Settling Defendants-’
Payments under the Decree between Plaintiffs and/or among past

and future response costs and/or natural resource damages.,

Contribution Protection

3+. Settling Defendants shall have the benefits or Secticn
113 (f) of CERCLA, 42 U.s.cC. § 9613(f), Section 4 of Mass. Gen.
Laws c. 231B, and any other applicable law limiting their
liability to persons not a party to this Consent Decree or
affording them rights ©f contribution or other rights to recover
COsSTs cr camages relating to the New Bedford Harbor Site from
such rcersons.

Retention of Response Authority

35. Except for the covenants not to bring certain actions
against Settling Defendants set forth in Paragraphs 18-22, the
Decree shall not ke construed to limit the authority of the
United States or the Commonwealth to take any and all response
actions relating to the New Bedford Harbor Site authorized by
federal or state law.

Compliance with Other Laws

36. The Cecree shall not ke construed in any way to relieve
Settling Defendants or any other person or entity from the
obligation to comply with any federal, state or local law.

Retention of Jurisdiction

37. The Court shall retain jurisdiction of this matter for

the purpose of entering such further orders, direction, or relijer



d4S may = appropriate for the construction, implementation,

]

2ntforcsnent of this Cecree.

Public Comment

28. The Decree shall be subject to a 20-day public comment

Period in accordance with Section 122(d)(2) of CERCLA, 42 U.s.c

§ 9622(3)(2), and 23 C.F.R. § 50.7. The United States reservsas
the right, in consultation with the Commonwealth, to withdraw l1ts
consent to the Decree if comments received disclose facts or
considerations which show that the Decree is inappropriate,

improper cr inadequate; provided *that comments which, in the

O
8 1)

Judgment the United States, show that the allocation or
Settling Defendants"payments under the Decree between Plaintiffs
and/or among past and future response costs and/or natural
resource damages is inappropriate or improper shall constitute
grounds fcr nmedification of the Decree to reallocate those
Payments Zut shall not, by themselves, constitute a greund upon
which the United States may withdraw its consent to the Decrse.

Settlinc Cefendants censent to the entry of the Decree without

further notice.
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THE FOREGCING Consent Decree among plaintiffs the United Stacszs

Of America

Y

nd the Commonwealth of Massachusetts and defendancs

Aerovox Inccrporated and Belleville Industries, Inc

-+, in Unitad
States . 17X Corcoration, Civ. :o. 23-3882~-Y (D. Mass.), is

T4
hereby APPROVED AND ENTERED THIS /7~ DAY OF 44145

Lsof. /7
. Mk/éﬁw

WILLIAM G. ¥ 7
United Stateg Districr Judge
District of Massachusetts




=Cree wilth Aercvox Incorperated

iConsent 2 and Zelleville
Industriss, Inc. in United States v. ALUJ¥ Corevoraticn, Ciwv. s
83-3882-7 D. rlass. )

TOR THE UHITED STATES OF &SMERICA

A ; /ﬁ ,
Date: /1//2/G~ (ELQLLU{ /S/' LCUL T
! ’ Richard B. Stewart
Assistant Attorney General
Znvironment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

“f£llen M. Mahar!
William D. Brightsh
Senior Counsel
Environmental Enforcement Section
Environment and Natural Resources

Division

U.S. Department of Justice
Washington, D.C. 205390

AN

Wayne A. Budd
United States Attorney
District of !Massachusetts

Suzanne Durrell

Asslstant U.S. Attorney

1107 J.W. McCormack Post Office/
Courthouse

Boston, Massachusetts 02109
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(Cecnsent Cecree with Aerovox Incerporated and Belleville
Industries, Inc. in United gtates v. AJX Corporaticn, Civ. no.
83-3882-%Y (D. Mass. ) ]

S~
James M. Strock
Assistant Administrator for Enforcemenz
U.S. Environmental Protection Agency

401 M Street, S.W.
Washington, D.C. 20460

ulie Belaca
eagiocnal AdmlnlSur Yor
U.S. Environmental Protection Agency,
Region I

JFK ~ederal Building
Boston, Massachusetts 02203

4&7‘0\% U, ﬁ/&j

Elizabeth V. Foote

Mark Lowe

Office of Regional Counsel

U.S. Environmental Protection Agency,
Region I

JFK Federal Building

Bostcen, wassachusetts 02203
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(Consent _ecree wlth ~erovox Incorporated and Zelleville
Industries, Ine. in United States 7. avVX corperation, Civ.

33-3882-vy .D. Mass.) ]

\
L‘Yo -

FOR THE FEDERAL NATURAL RESOURCE TRUSTEES

B A
Jaghn A. Knauss
Under Secretary for Oceans
Administrator, MNational Oceanic and
Atmospheric Administration
U.S. Department of Commerce
Washington, D.C. 20230

} f K v \‘
odeOod )
N S e

Naticnal Oceanic and Atmospheric
Administraticon

Q(Z /,-\ w‘:// u/14/90

Anton P, Gredt

Office of General Counsel
Naticnal Oceanic and Atmospheric
Administration

y
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Tee with Aerovox Inccrporated and Zelleville
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FOR THE COMMONWEALTHE OF MASSACHUSETTS

) S,

Matthew T. Brock

Michael Mascis

Assistant Attorneys General
Environmental Protection Division
One Ashburton Place

Boston, Massachusetts 02108

\ - yan
C_Ll/oas

«__-Dagiel 3. Greenbdum, Commissioner

Departient of Environmental] Protection
Commonwealth of Massachusetts

One Winter Street :

Boston, Massachusetts 02108

FOR THE COMMONWEALTH OF MASSACHUSETTS
NATURAL RESOURCE TRUSTEE

CJ\,:\V\,\

John Devillars, Secretary

Executive Office o Environmental
Affairs

Commonwealth of Massachusetts -

100 Cambridge Street, 20th Floor

Boston, Massachuserts 02202

=
<



. Ccnsent

23-3382-7

=Cree Aerovox

i
Incustriss,

TOR AZROVOX INCORPORATED

S
/ .
s —_—
s L T
Clifford H. Tutfle
President

Aercvox Incorporated
740 Belleville Avenue
New EBedford, Massachusetts

%
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! : /i? e ¥
Cl/«k./( /./ ~ 7 ~—:d/(/v\f“\4,la

Paul 3. calwvani

Roscoe Trimmier, Jr.
Ropes & Gray

One International Place

Boston, lassachusetts 02110

Incorporated and Z2elleville
United States -. AVX Corporaticn,

Civ.

02740
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&Cree with Aerovox Iincorporated and Belleville
» INC. In United States v. AVX Corporation, Ciwv.

(D. Mass.) ;

OR EELLEVILLE INDUSTRIES, 1yc.

"

S A Ay

David A. McLaughlin~/
McLaughlin & Folan, P.cC.

448 County Street
New Bedford, Massachusetts 02740




