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Exhibit 2 to Consent Decree for Natural Resource Damages
Description of Whitmire Property and Identification of Encumbrances

DESCRIPTION OF WHITMIRE PROPERTY

STATE OF TEXAS §
COUNTY OF CALHOUN §

DESCRIPTION of a tract or parcel of land containing 729.29 acres situated in and a part of the
Benito Morales Survey, A-28, and the Juan Cano Survey, A-5, Calhoun County, Texas. The
hereinafter described tract of 729.29 acres being in and a part of those certain Tracts, Blocks
Adjoining Streets, Alleys, Lots and Parcels of land situated in Calhoun County, Texas as
follows:

1. Being all or part of Block Seventy-eight (78), Blocks Eighty-two (82) through
Eighty-five (85) inclusive; Block Eighty-nine (89), Blocks Ninety-six (96) through One hundred
twelve (112) inclusive, Block One hundred fourteen (114), Block One hundred eighteen (118),
Block One hundred twenty-seven (127), Block One hundred forty-one (141), Block One hundred
eighty-six (186), Block One hundred ninety-two (192), Block One hundred ninety-three (193),
Blocks One hundred ninety-five (195) through Two hundred two (202), inclusive, Blocks Two
hundred six (206) through Two hundred nine (209) inclusive, Block Two hundred thirteen (213),
Block Two hundred fifty-three (253), Block Two hundred seventy-two (272), Block Two
hundred seventy-four (274), Block Two hundred seventy-eight (278), Block Two hundred
seventy-nine (279), Blocks Two hundred eighty-nine (289) through Two hundred ninety-eight
(298) inclusive; -according to map or plat of Bayside Beach Unit No. 1, recorded in Volume Z,
Pages 27 & 28 of the Map and Plat Records of Calhoun County, Texas.

2. Being in and a part of that certain Tract or Parcel containing 142 acres, more or less,

known as Interlocking Yacht Basin recorded in Volume 81, Page 221, Deed Records of Calhoun
“County, Texas.

3 Being all or part of that certain Tract or Parcel containing 166.26 acres, more or less,
recorded in Volume 108, Page 171, Deed Records of Calhoun County, Texas and shown on Plat

or Map of J.W. Doremus Acreage in Bayside Beach, recorded in Volume Z, Page 200 of the
Map and Plat Records of Calhoun County, Texas.

4. Being a part of Block Twenty-five (25), Block Twenty-nine (29), Block Forty-nine (49),
Block Eighty-nine (89), Block Ninety-one (91), Block Ninety-three (93), Block One hundred one
(101), Block One hundred three (103), according to Map or Plat of Bayside Beach Unit No. 2;
recorded in Volume Z, Page 40 of the Map and Plat Records of Calhoun County, Texas.

5. A Quitclaim Deed recorded in Volume 179, Page 116, Deed Records of Calhoun County,
Texas.
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50 Being in and a part of that certain 242 aces, more or less of Bayside Beach Unit No. 2,
recorded in Volume 23, Pages 458-463, Deed Records of Calhoun County, Texas. This 729.29
acres is more fully described by metes and bounds as follows: :

BEGINNING at corner No. 1, a found 5" x 5" concrete monument
with a 2 inch iron pipe marking the North corner of the Nature
Conservancy of Texas, Inc. 2940.486 acre tract as described in a
Warranty Deed recorded in Volume 68, Pages 630-636 of the
Calhoun County Official Records. Said found monument also
being the East corner of a 100 ace tract of land as described in a
Special Warranty Deed recorded in Volume 394, Pages 146-148 of
the Calhoun County Deed Records and the South comer of the
Bayside Beach Highlands Subdivision as per the recorded plat in
Volume Z, Page 42 of the Calhoun County Plat Records;

THENCE, from corner No. 1, along the Southeast line of Bayside Beach Highlands Subdivision,
N 51°58' 52” E, 381.96 feet

to corner No. 2, a 5/8 inch iron rod with a plastic cap stamped "Cor. No. 2" set at the point of

intersection with the curved South line of State Highway No. 316. Said set 5/8 inch iron rod also

being the West comer of a 21.85 acre, more or less, Tract as described in a Right-of-Way Deed
recorded in Volume 37, Pages 117-119 of the Calhoun County Deed Records;

THENCE, from corner No. 2 along the chord bearing of a curve to the Left, having a central
angle of 29° 47' 45"; a radius of 2059.86 feet; an arc length of 1071.20 feet;

S 79°05' 16" E, 1059.17 feet

to corner No. 3, a 5/8 inch iron rod with plastic cap stamped "Gor. No. 3" set in the South line of
State Highway No. 316 and being a common corner of the aforementioned 21.85 acre tract;

THENCE, from corner No. 3, continuing along the said South line of State Highway No. 316,
N 88°44' 59" E, 55.90 feet

to corner No. 4, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 4" set in the South line of
State Highway No. 316;

THENCE, from corner No. 4, continuing with said South line of State Highway No. 316,
N 86°29'59" E, 2721.30 feet

to corner No. 5, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 5" set in the South line of
State Highway No. 316 marking the Point of a curve to the left;
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THENCE, from comer No. 5, along with the chord bearing of said curve to the left, having a
central angle of 08° 45' 16"; a radius of 1295.92 feet, an arc length of 198.01 feet;

N 82°07'21"E, 197.82 feet

to comer No. 6, a 5/8 inch iron rod found marking the Northwest corner of a 30.22 acre tract
described as TRACT 3 in a Warranty Deed recorded in Volume 378, Pages 307-312 of the
Calhoun County Deed Records; :

THENCE, from comer No. 6, alohg the West line of the 30.22 acre tract.

S 03° 02' 59" E, 1060.24 fect passing a 5/8
inch iron rod found on line for reference and
a TOTAL DISTANCE of 1146.62 feet

to comer No. 7, a point in the existing waters of Foester Lake;
THENCE, from corner No. 7, along the South line of the 30.22 acre TRACT 3
N 71°47 44" E, 1493 .46 feet

to comer No. 8, a point in the existing waters of Foester Lake and being the Southeast corner of
said TRACT 3;

THENCE, from corner No. 8, along the East line of said TRACT 3,
N 36°36'46" W, 484.63 feet

to corner No. 9, being in the existing waters of Foester Lake and bears S 36° 36' 46" E, 76.08
feet from a 5/8 inch iron rod found in the East line of said 30.22 acre TRACT 3;

THENCE, from corner No. 9, departing said East line of TRACT 3, with and along the outside
toe of an existing dike on the East side of Foester Lake the following courses and distances:
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S 72° 39 17" E 63.57 feet to corner No. 10
S$63°22°07"E 135.08 feet to corner No. 11
S68°34'10"E 79.36 feet to comer No. 12
S 62°47 05" E 115.75 feet to comer No. 13
S 68°37' 10" E 108.07 feet to comer No. 14
S65°03'34"E 99.71 feet to comner No. 15
S 7122158 E 116.14 feet to comer No. 16
S 59°53'05"E 107.84 feet to corner No. 17
S42°10'26"E 81.64 feet to corner No. 18
S26°53'48"E 4481 feet to comer No. 19
S35° 31T I E 153.13 feet to comer No. 20
S 227573 E 118.67 feet to comer No. 21
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S25°18'47"E

S17°07' 24" E 130.37 feet to corner No. 23
S S AR 322.50 feet to corner No. 24
SOTEI8 33" W 54.26 feet to comer No. 25
S01°34' 02" W 65.06 feet to corner No. 26
S03°32'02"W 168.26 feet to corner No. 27
S20°22'28"E 117.11 feet to comer No. 28
S18°5733"E 88.42 feet to corner No. 29
S09°28' 49" E 276.06 feet to corner No. 30
S11°44'22"E 141.78 feet to corner No. 31
S08°12'06"E 167.40 feet to corner No. 32
S 06°25'28"E 514.18 feet to corner No 33
S38°40'45"E 39.09 feet to corner No. 34
S00°31'26"W 153.94 feet

113.46 feet to corner No. 22

to comer No. 35, a point at the Terminus point and intersection of said outside toe of dike with
the East margin of Foester Lake;

THENCE, from corer No. 35, along the East margin of Foester Lake the following courses and
distances:

S15°36'10"'W 242 .35 feet to corner No. 36
S59°08' 54" W 170.50 feet to corner No. 37
S50°30'22"W 198.23 feet to corner No. 38
S 52°00'33"W 64.18 feet to corner No. 39
S18°08' 53"W 166.37 feet,

‘to corner No. 40, a metal "T" post set inside a 2 inch PVC pipe at the point of intersection of the
East margin of Foester Lake with the Northeast line of Block 29, Bayside Beach Unit No. 2 as
per recorded plat in Volume Z, Page 40 of the Calhoun County Plat Records;

THENCE, from comer No. 40, departing the East margin of Foester Lake,

S39°30"37"E, 2900.84 feet

to corner No. 41, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 41" set near an existing
corner fence post; '

THENCE, from comer No. 41, along and Northeast of an existing fence line,
S27°46'46"E, 341.15 feet

to corner No. 42, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 42" set near an existing
corner fence post; '

THENCE, from comer No. 42, along an existing fence line,
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S02°14' 22" W, 76233 fect

to comer No. 43, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 43" set near an existing
corner fence post;

THENCE, from comer No. 43, along an existing fence line,
N 86° 02' 37" W, 749.04 feet

to corner No. 44, a 5/8 inch iron rod with plastic cap stamped "Cor. No. 44" set near an existing
comer fence post;

THENCE, from comer No. 44, along an existing fence line,
S 03°55'29" W, at 1018.08 feet

passing a 2 inch iron pipe in concrete found on line at the end of said existing fence, and
continuing on said course,

S 03° 55' 29"W, a TOTAL DISTANCE of
1467.05 feet

to comer No. 45, the point of intersection with the mean high or higher water line of the north
shore of Powderhomn Lake for the Southeast comer of this tract as established by Duward Gail
Ford, Licensed State Land Surveyor No. 348 on September 24, 1996;

THENCE, from corner No. 45, along the said mean high or higher water line of the north shore

of Powderhomn Lake the following courses and distances:
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S71°30"28" W 53.52 feet to corner No. 46
S 84°36'35" W 63.57 feet to corner No. 47
N 26°40'27"E 38.25 feet to comer No. 48
N 29°46' 53" W 45.35 feet to corner No. 49
N 46°25'03" W 39.93 feet to corner No. 50
S26°3707T"W 40.43 feet to corner No. 51
S64°35'17T"W 90.15 feet to corner No. 52
N 59°03' 05" W 48.80 feet to corner No. 53
S01°10'45"W 129.87 feet to corner No. 54
g Sl Al ) 126.06 feet to corner No. 55
S02°22' 56" W 37.14 feet to comer No. 56
S36°40' 08" W 53.13 feet to corner No. 57
S58°04' 12" W 74.80 feet to corner No. 58
S 40°37'49" W 58.96 feet to corner No. 59
S77°22'41"W 39.09 feet to corner No. 60
$42°32'29" W 39.36 feet to corner No. 61
S59°33' 21" W 8.87 feet

Exhibit 2



to corner No. 62, a point at the intersection of mean high or higher water line of the north shore
of Powderhorn Lake with the Northeast boundary Line of the Nature Conservancy of Texas, Inc.
2940.486 acre tract. Said corner No. 62 bears N 38° 02' 24" W, 19.56 feet from corner No. 11 of
the Nature Conservancy of Texas, Inc. Tract;

THENCE, from comer No. 62, with and along the Northeast line of said 2940.486 acre tract,
N38°02'24" W, 1191.63 feet

to corner No. 63, a found 5" x 5" concrete monument with 2 inch iron pipe found on line and
being comer No. 10 of the 2940.486 acre tract;

THENCE, from corner No. 63, continuing with said Northeast line,
N 38°02'24" W, 51.14 feet

to comer No. 64, a found 5" x 5” concrete monument with metal cap found on line and being
corner No. 9 of the 2940.486 acre tract; '

THENCE, from corner No. 64, continuing with said Nor;heast line,
N 38°02' 24" W, 562.64 feet

to comer No. 65, a monument with an aluminum cap stamped "TR 30 Cor. No. 8" found in the
Northeast line of the Nature Conservancy of Texas, Inc. tract;

THENCE, from corner No. 65, continuing with the Northeast line of the Nature Conservancy
tract,

N38°01'29" W, 220.19 feet

to corner No. 66, a 5" x 5" concrete monument with metal cap stamped "Whitmire Prop." found
on line and being Comer No. 7 of the Nature Conservancy tract;

THENCE, from corner No. 66, continuing on said line,
N38°01'29" W, 1911.04 feet

to corner No. 67, a 5" x 5" concrete monument with metal cap stamped "Whitmire Prop." found
on line and being comer No. 6 of the Nature Conservancy tract;

THENCE, from comer No. 67, continuing with the Northeast boundary line of the Nature
Conservancy of Texas, Inc. 2940.486 acre tract.

N38°01'29" W, 7236.98 feet
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to corner No. 1, the PLACE OF BEGINNING; CONTAINING within these metes and bounds
729.29 acres, more or less, situated in and a part of the Benito Morales Survey, A-28, and the
Juan Cano Survey, A-5, Calhoun County, Texas. '

NOTE: Bearings based on the Recorded Deed of the Nature Conservancy of Texas, Inc.
2940.486 acre tract in Volume 68, Pages 630-636 of the Calhoun County Official
Records. -

SAVE AND EXCEPT the following two Tracts of Land, more particularly described as
follows:

EXCEPTED TRACT A

BEING a 61.75 acre tract of land situated in the Benito Morales Survey, Abstract 28, Calhoun
County, Texas and being a part of that certain 166.26 acre tract, described in deed, dated April
12, 1955 from J.W. Doremus, et al to Myrtle H. Foester, et al and recorded in Volume 108, Page
171 of the Deed Records of Calhoun County, Texas and shown on plat of J.W. Doremus acreage
in Bayside Beach and recorded in Volume Z, Page 200 of the Plat Records of Calhoun County,
Texas and being a part of Blocks 118, 192, 202 and all of Blocks 186, 193 and 195 of the
Bayside Beach Unit No. 1 as recorded in Volume Z, Page 27 and 28 of the Plat Records of

Calhoun County, Texas and this 61.75 acre tract being more particularly described by metes and
bounds as follows;

BEGINNING at an existing concrete monument at the north corner of a 2940.486 acre tract,
described in Volume 68, Page 630 of the Official Records of said county and the most easterly
corner of a 100 acre tract, described in Volume 394, Page 146 of the Deed Records of said
county at the south corner of the Bayside Beach Highlands subdivision as recorded in Volume Z,

Page 42 of the Plat Records of said county for the most westerly corner of the herein described
tract;

THENCE North 51° 58' 53" East with the southeast line of the Bayside Beach Highlands
Subdivision for a distance of 381.77 feet to an existing 5/8 inch iron rod in the curved south
right-of-way line of State Highway No. 316 at the southwest corner of a 21.85 acre tract,
described in Right-Of-Way Deed and recorded in Volume 37, Page 117 of the Deed Records of
said county for a northwesterly comner of the herein described tract;

THENCE with said curve to the left, said curve having a delta angle of 29° 47' 50", a radius of
2059.86 feet, a tangent of 548.04 feet, a long chord of 1059.23 feet which bears South 79° 05'

13" East for an arc distance of 1071.25 feet to an existing 5/8 inch iron rod at the point of
tangency of said curve;

THENCE North 88° 44' 59" East and continuing with the south right-of-way line of State
Highway No. 316 for a distance of 55.90 feet to an existing 5/8 inch iron rod;

THENCE North 86° 29' 59" East and continuing with said right-of-way line for a distance of
2721.31 feet to an existing 5/8 inch iron rod at the point of curvature in said road;
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THENCE with said curve to the left, said curve having a delta angle of 08° 44' 17", a radius of
1295.92 feet, a tangent of 99.01 feet, a long chord of 197.45 feet which bears North 82° 07" 50"
East for an arc distance of 197.64 feet to an existing 5/8 inch iron rod at the northwest comer ofa
30.22 acre tract, described in Volume 378, Page 307 of the Deed Records of said county for the
northeast comner of the herein described tract;

THENCE South 03° 01' 55" East with the west line of said 30.22 acre tract at 1060.13 feet pass
an existing 5/8 inch iron rod on line and continuing for a total distance of 1067.78 feet to a point
.on the northerly boundary line of Foester Lake;

THENCE with the northerly boundary line of Foester Lake for the following courses and

distances;
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South 48° 19" 52" West a distance of 18.33 feet,

South 58° 12' 04" West a distance of 230.91 feet,
South 53° 09 21" West a distance of 184.00 feet,
South 60° 59' 32" West a distance of 216.54 feet,
South 67° 11' 21" West a distance of 128.08 feet,

‘South 84° 25' 35" West a distance of 111.09 feet,

North 32° 19' 07" West a distance of 97.63 feet,
North 44° 59" 51" West a distance of 110.85 feet,
North 23° 04' 16" West a distance of 115.48 feet,
North 14° 19' 33" East a distance of 88.45 feet,
North 01° 36' 48" East a distance of 161.11 feet,
North 16° 30" 13" West a distance of 167.91 feet,
North 74° 45' 13" West a distance of 235.34 feet,
North 65° 20' 35" West a distance of 121.20 feet,
North 62° 51' 49" West a distance of 143.53 feet,
North 75° 30" 52" West a distance of 76.75 feet,
South 65° 00" 22" West a distance of 35.44 feet,
North 79° 26' 16" West a distance of 45.09 feet,
North 70° 17' 59" West a distance of 111.86 feet,
South 86° 11' 16" West a distance of 350.25 feet,
North 54° 26' 46" West a distance of 38.50 feet,
North 68° 43' 53" West a distance of 54.30 feet,
North 59° 33' 54" West a distance of 83.89 feet,
South 83° 45' 35" West a distance of 170.47 feet,
South 68° 53" 47" West a distance of 117.59 feet,
South 59° 16' 23" West a distance of 127.47 feet,
South 54° 47" 20" West a distance of 92.14 feet,
South 66° 18' 25" West a distance of 114.90 feet,
South 45° 56' 25" West a distance of 128.70 feet,
South 59° 39' 20" West a distance of 165.93 feet,
North 50° 09' 35" West a distance of 113.24 feet,

North 12° 12'37" West a distance of 133.09 feet,

North 82° 33" 46" West a distance of 87.96 feet,
North 16° 03' 33" East a distance of 122.51 feet,

g

Exhibit 2



North 01° 38' 19" East a distance of 88.75 feet,

North 39° 14' 34" West a distance of 131.24 feet,

North 57° 18' 01" West a distance of 240.44 feet,

South 74° 29' 31" West a distance of 122.12 feet,

South 49° 20'09" West a distance of 67.52 feet,

South 66° 26' 15" West a distance of 131.87 feet,

South 44° 34' 30" West a distance of 271.67 feet, and

South 46° 56' 04" West a distance of 123.39 feet, to a
point in the northeast line of the aforementioned 2940.486 acre tract for a southwesterly corner
of the herein described tract;

THENCE North 38° 01' 29" West with the northeast line of said 2940.486 acre tract at 20.00 feet
pass a set 5/8 inch iron rod on line and continuing for a total distance of 554.00 feet to the
POINT OF BEGINNING, Containing 61.75 acres of land.

Bearings are based on bearings of record as recorded in Volume 68, Page 630 of the Official
Records of Calhoun County, Texas.

EXCEPTED TRACT B

BEING a 0.18 acre tract of land situated partly out of the Benito Morales Survey, Abstract 28
and partly out of the Juan Cano Survey, Abstract 5 Calhoun County, Texas, and this 0.18 acre
tract of land being a small peninsula of land jutting into the waters of Foester Lake southward
beyond the south line of a 30.22 acre tract of land, described as Tract 3 in Warranty Deed dated
September 4, 1984 and recorded in Volume 278, Pages 307-312 of the Deed Records of Calhoun

County, Texas and this 0.18 acre tract of land being more particularly described by metes and
bounds as follows;

BEGINNING at a point in the southerly boundary line of the above mentioned 30.22 acre tract
for the northwest corner of the herein described tract, said point being located North 71° 49" 03"
East a distance 798.66 feet from a point at the southwest corner of said 30.22 acre tract;

THENCE North 71° 49' 29" East at 34.80 feet pass, an existing 5/8 inch iron rod on line and
continuing for a total distance of 49.25 feet to a point on the bank of Foester Lake;

THENCE with the meanders of Foester Lake for the following courses and distances;

South 28° 46' 23" East a distance of 161.60 feet,

South 79° 04' 50" West a distance of 29.01 feet,

North 77° 49' 46" West a distance of 25.16 feet,

North 32° 41' 53" West a distance of 91.24 feet and

North 24° 04' 32" West a distance of 54.43 feet to the
POINT OF BEGINNING, Containing 0.18 acre of land.

Bearings are based on bearings of record as recorded in Volume 68, Page 630 of the Official
Records of Calhoun County, Texas.
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IDENTIFICATION OF ENCUMBRANCES

1. Right of Way Easement dated 3-17-1987, from Myrtle Foester Whitmire, et al to D. R.
Whitmire, et ux, recorded in Vol. 47, Page 1003, Official Records of Calhoun County, Texas.

2. 011, gas and mineral reservation by J. W. Doremus, et al, as set forth in Quitclaim Deed
dated 8-8-1961, to Mrs. Myrtle Foester, recorded in Vol. 179, Page 116, Deed of Records of
Calhoun County, Texas.

8. O1l, gas and mineral reservation as set forth in deed dated 2-7-1952, from J. W. Doremus
to Curtis Foester, recorded in Volume 81, Page 221, Deed Records of Calhoun County, Texas.

4, Oil, gas and mineral reservation as set forth in deed dated 4~12-1955, from J. W.
Doremus et al to Myrtle H. Foester, et al, recorded in Volume 108, Page 171, Deed Records of
Calhoun County, Texas. '

5. Oil, gas and mineral reservation as set forth in deed dated 2-7-1952, from J. W. Doremus
to Curtis M. Foester, recorded in Volume 181, Page 453, of the Deed Records of Calhoun
County, Texas. '

6. Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated Aprl 11, 1978, recorded in Volume 312, Page 824, of the Deed Records of Calhoun
County, Texas.

g Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated April 11, 1978, recorded in Volume 312, Page 829, of the Deed Records of Calhoun
County, Texas.

8. Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated Aprl 11, 1978, recorded in Volume 312, Page 834, of the Deed Records of Calhoun
County, Texas.

9 Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated April 11, 1978, recorded in Volume 312, Page 840, of the Deed Records of Calhoun
County, Texas.

10. Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated Aprl 11, 1978, recorded in Volume 312, Page 846, of the Deed Records of Calhoun
County, Texas.

11.  Oil, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated April 11, 1978, recorded in Volume 312, Page 852, of the Deed Records of Calhoun
County, Texas.

12. O1l, gas and mineral lease granted to Great Plains Exploration Co. III, by instrument

dated April 11, 1978, recorded in Volume 312, Page 858, of the Deed of Records of Calhoun
County, Texas.
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13 Oil, gas and mineral lease granted to Great Plains Exploration Co. I, by instrument
dated April 11, 1978, recorded in Volume 317, Page 864, of the Deed Records of Calhoun
County, Texas.

14 QOil, gas and mineral lease granted to Great Plains Exploration Co. I, by instrument
dated April 11, 1978, recorded tn Volume 312, Page 8§70, of the Deed Records of Calhoun
County, Texas.

15, Oil, gas and mineral lease granted to Alcoa Mining Ca., by instrument dated August 04,
1951, recorded in Volume 79, Page 483, of the Deed Records of Cathoun County, Texas.

16. O, gas and minera} lease granted to F. B. Cochran, Jr., by instrument dated January 01,
1968, recorded in Volume 239, Page 233, of the Deed Records of Cathoun County, Texas.

17.  Oil, gas and muneral conveyance as set forth in Volume 66, Page 59’7 Deed Records of
Calhoun County, Texas.

18. Mmerai Deeds recorded in Volume 92, Page 80, and Volume 92, E‘age 82, Deed Records
of Calhoun County, Texas.

19. Right of Way as recorded in Volume 37, Page 386, Deed Recowds of Calhoun County,
Texas. ‘

20. Oil, gas and mineral reservation as recorded in Vo}ﬁmc 148, Page 383, Deed Records of
Calhiounr County, Texas.

25 %8 Right of Way as recorded in Volume 352, Page 893, Deed Records of Calhoun County,
Texas.

22.  Right of Way as recorded in Volume 71, Page 389, Deed Records of Calhoun County,
Texas.

23, The nghts of W.B. McCarter, Jr. under that certain Life Basement and Profit dated
November 9, 1998 from Curtis Foester Ranch, a partnership, and Ada Beth Bone, Curtis M.
Foester, Jr., and Myma Foester Whitmire individually to W.B. McCarter, Jr., a memorandum of

which is recorded in Volume 216, Page 869 of the Official Records of Real Property of Cathoun
County, Texas.

24, Mineral Deed without Warranty dated May 19, 2000 execnted by Murphy Properties,

Inc. to Ara Parrish, recorded in Vaolume 257, Page 284 of the Official Records of Real Property
of Calhoun County, Texas.

25.  Any portion of the property which may Jie within any public right of way or roadway.

26. Auay other leases or agreements affecting the mineral estate entered into by holders of the
mineral estate,

27.  Taxes for the calendar year in whick the closing oceurs.
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28.  Any other rights, interests, or encumbrances agreed to in writing by the U.S. Fish and
Wildlife Service.
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Marsh Implementation Plan ) Final Version

1.0 INTRODUCTION

To compensate for the interim loss of ecological services from intertidal salt marsh and subtidal
benthic habitat, resulting from releases of hazardous substances at or from the Alcoa Point
Comfort/Lavaca Bay Site and the loss of aquatic habitat due to remedial actions in Lavaca Bay,
Alcoa shall construct a minimum of 69.3 acres of intertidal saltmarsh on the north shore of
Powderhorn Lake in the Matagorda Bay system in the approximate location depicted as the
Restored Marsh area on Annex 3-A attached hereto. The constructed marsh will be similar to
adjacent natural marshes and will be constructed pursuant to a plan designed to maximize
habitat value to provide ecological services important for the continued success of estuarine
biota in Lavaca Bay. It is anticipated that the ecological services provided by the constructed
marsh will benefit a wide range of biological resources, including developing and adult finfish;

juvenile shrimp and crabs; oysters and other benthic invertebrates; shorebirds, migratory
waterfowl, and avian marsh predators.

The north shore of Powderhorn Lake was selected as the site for marsh construction because it
is near the impacted area and will promote the preservation of potentially threatened coastal
habitat. Long-term success of the created ecosystem and adjacent natural marsh will be
advanced by the construction of a permanent breakwater between the constructed marsh
system and the open waters of Powderhorn Lake. The selected construction site is adjacent to

a thriving natural marsh and will be managed by DOI/FWS as a part of the Aransas National
Wildlife Refuge. _

The Trustees have determined that if the constructed marsh meets the construction and
performance criteria outlined in this plan, there is reasonable assurance that the ecological
services needed to offset service losses will be provided over time.

The performance criteria define short-term milestones that, if met, will provide reasonable
assurance of project success in the long-term. Monitoring provides the information necessary to

determine whether the project is trending toward these milestones or whether corrective action
may be appropriate.

2.0 PROJECT IMPLEMENTATION

21 Construction Criteria

Alcoa shall implement. the selected marsh restoration alternative described in the Final

Ecological DARP (*Marsh Restoration Project”) in accordance with the following construction -
criteria:

a. Onshore Marsh. Construct an intertidal marsh by excavating and grading
approximately 30.3 acres (“Onshore Marsh”) at the approximate location depicted as the “31
Acres of Restored Marsh-Onshore” area shown on Annex 3-A. The Onshore Marsh shall be
designed and constructed in accordance with the following requirements:

i . Surface soils at the construction site will be removed, stockpiled, and
used to cover planting areas. ,
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ii. . Approximately 75% of the 30.3 acres wﬂl have an elevation between 0.5
and 1.6 NGVD, and no less than 70% of the 30.3 acres will be within this elevation.

iii. Approximately 25% of 30.3 acres will be open water, but no less than
20% and no more than 30% of the 30.3 acres will be open water.

iv. Two (2) to five (5) primary channels will be constructed to converge on
the Freshwater Inflow Channel (described in Section 2.1.d below). The primary channels in the
Onshore Marsh will be approximately 21 feet wide at the top of the cut and approximately 8 feet
wide at the base with a side slope of approximate!y Sl

V. Secondary channels genera!ly will provide connections between primary
channels to provide cross flow, and connect primary channels with distal marsh areas. The
secondary channels will be constructed so that all vegetated areas will be located within
approximately ten (10) meters of a primary or secondary channel or open water.

b. Offshore Marsh. Construct approximately 39 acres of intertidal marsh by filling
and grading submerged bay bottom (“Offshore Marsh”) at the approximate location depicted as
the “39 Acres of Restored Marsh-Offshore” area shown on Annex. 3-A. The Offshore Marsh
shall be designed and constructed in accordance with the following construction criteria:

i Approximately 65% of the 39 acres will have an elevation between 0.5
and 1.6 NGVD, and no less than 60% of the 39 acres will be within this elevation.

i Approximately 35% of the 39 acres will be open water, but no less than
30% and no more than 40% of the 39 acres will be open water.

iii. Primary channels will be connected to gaps in the breakwater and will
converge into 2 to 5 channels prior to entering the Onshore Marsh. The primary channels will
be approximately 35 feet wide at the top of the cut and approximately 10 feet wide at the base
with a side slope of approximately 4:1. Channels will be constructed so that all vegetated areas

will be located within approximately ten (10) meters of a primary or secondary. channel or open
water.

6. Breakwater. Construct a breakwater/wave barrier to enclose 39 acres of
submerged bay bottom and to protect approximately 3 ,900 feet of Powderhorn Lake shoreline:
The breakwater will be constructed to extend from the existing Aransas National Wildlife Refuge
road, where it intersects the lake shore; to a point on the shoreline approximately 450 feet
southwest of the mouth of the Foester Lake discharge channel. The breakwater will be
designed in accordance with the cross-section detail depicted as Breakwater Section A-A on
Annex 3-B, attached hereto, and the following additional construction criteria:

i The breakwater will be approximately 4,900 feet long.

ii. The elevation of the crest of the breakwater will be no less than 0.5 feet
above average high water.
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iii. There will be 5 to 10 gaps in the breakwater that will connect to primary
channels to provide a direct connection between the openmgs in the breakwater and all parts of
the Onshore Marsh and the Offshore Marsh.

d. Freshwater Inflow Channel. A freshwater inflow channel, designed as a primary
channel in the Onshore Marsh, will be excavated to connect drainage from Foester Lake fo the
upper end of the Onshore Marsh.

e. Transitional Zone. A Transitional Zone will be constructed between the Onshore
Marsh and the surrounding coastal uplands with a slope of approximately 4:1. Approximately
0.5 feet of soil will be redistributed over the Transitional Zone from the top of the adjacent
intertidal planting area to the edge of the surroundmg coastal uplands.

f. Permanent Elevation Markers. Three to five permanent elevation markers will be |

established in the primary channels near the breakwater and on dry land adjacent to the
Onshore Marsh.

22 Marsh Restoration Work Plan

Alcoa shall develop a Marsh Restoration Work Plan for its internal use. The Work Plan will be
provided to the Lead Administrative Trustee for comment by the Trustees. The Work Plan will
be used during contractor selection and to coordinate construction activities. The construction
“and planting schedule may be provided to the Lead Administrative Trustee separately from the
remainder of the Work Plan. The Work Plan will contain the following information:

a. Site Description:

i. Aerial photography of the site
1. Current elevations of the site
iii. General description of existing vegetation at the site

b. A general planting diagram showing planting areas bounded by supratidal shoreline

and primary channels. Planting areas bounded by secondary channels will only be
represented conceptuaily

¢. Construction requ1rements including construction criteria specified in Section 2.1,
cross-sectional engineering drawings of the breakwater, a typical planting area,
typical channel, and the trans;tionat zone between the marsh and adjacent uplands.

d. Plantlng criteria specified in Section 2.5.

e. Construction schedule showing the chronological relationship between construction

tasks. The actual start and flmsh date will be determined by environmental
conditions.

f. Planting schedule. The actual start and finish dates will be determined by ecological
conditions.

g. Copies of all permits or other authonzataons necessary to camry out this
implementation Plan.

%
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The Trustees have previously reviewed the draft Work Plan submitted on April 7, 2003 and
found no material inconsistencies with the construction criteria in this Marsh Implementation
Plan. The Trustees also will be provided the opportunity to consider Alcoa’s final Work Plan.
Within 14 days after receipt of the final Work Plan, the Lead Administrative Trustee will provide
written notice to Alcoa whether or not the Trustees find that there are material inconsistencies
between the Work Plan and the construction criteria in this Marsh Implementation Plan. If any.
material inconsistencies are identified, or if the Trustees need additional information about
details included in the Work Plan to ensure compliance with the construction criteria, the Lead
Administrative Trustee will arrange a meeting between Alcoa and the Trustees to discuss the
Work Plan. The Trustees will provide a written statement of their position with respect to any
material inconsistencies within 14 days of the meeting.

253 Construction Certification

Within 30 days after the completion of construction, Alcoa will provide its post-construction
report to the Lead Administrative Trustee for Trustee evaluation in accordance with Paragraph
46 of the Consent Decree. The post-construction report will consist of an as-built survey and
aérial photographs, as described below. After receiving the report, the Lead Administrative
‘Trustee may establish a date for a construction inspection by the Trustees, in accordance with

Paragraph 46 of the Consent Decree, such inspection to occur within 14 days of receipt of post-
construction report.

The Trustees shall evaluate the report and the results of any inspection they may undertake,
and if the Trustees agree that the construction criteria identified in Section 2.1 have been mef,
the Lead Administrative Trustee shall issue a written notice on behalf of all Trustees certifying
completion of construction of the Marsh Restoration Project in accordance with Paragraph 47 of
the Consent Decree (“Certification of Completion of Marsh Construction™) within the later of 30
days after receipt of the Post-Construction Report or any construction inspection of the Marsh
Project Site requested under Paragraph 46 of the Consent Decree. If the Trustees do not agree
that the construction criteria have been met, the Lead Administrative Trustee will arrange a
meeting between the Trustees and Alcoa to discuss whether the construction criteria have been
met and whether any additional steps are needed to meet the construction criteria.

The timelines in this Section 2.3 have been intentionally shortened to allow planting of the
marsh to commence as soon as possible after the marsh has been constructed.

2.3.1 As-Built Survey

After earthwork is complete, but before planting is initiated, a sealed topographic as-built survey

will be conducted by a licensed surveyor. The survey will be conducted to verify that the
construction criteria have been met.

2.3.2 Aerial Photography

After earthwork is complete, but before planting is initiated, aerial photographs will be taken with
a scale of approximately 1 inch=100 feet.
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2.4  Construction Completion

~ Alcoa shall establish that the Marsh Restoration Project meets the construction criteria required
to obtain a Certification of Completion of Marsh Construction by July 1, 2007.

2.5 Planting Criteria

Alcoa shall implement the Marsh Restoration Project in accordance with the following planting
criteria:

a. Planting will be undertaken in areas with elevations that are considered to be
supportive of acceptable emergent marsh vegetation, i.e. elevations that are no less than +0.5
ft. and no greater than + 1.6 ft. NGVD. Planting areas will be designated based on final
elevation achieved during construction.

b. Approximately 4 in. plugs of Spartina alterniflora will be planted on 5 ft. centers,
in all planting areas in the constructed marsh.

G Approximately 4 in. plugs of Spartina patens will be planted in 2 to 3 rows, on 3
to 5 ft. centers, on the lower edge of the Transitional Zone abave the upper elevation limit for
Spartina alterniflora. To reduce erosion before the plants are established, the remainder of the
Transitional Zone will be seeded with a fast-growing grass.

3.0 PERFORMANCE MONITORING

Performance criteria define short-term milestones that, if met, will provide reasonable assurance
of project success in the long term. Monitoring provides information necessary to determine

whether the project is trending toward these milestones or whether corrective action may be
appropriate.

3.1 Performance Criteria

The performance criteria are listed below.

a. Phase 1. The performance criteﬁon for Phase 1 is growth of emergent marsh
vegetation that results in- achievement of the "Phase 1 Milestone." The Phase 1
~ Milestone shall be considered achieved when the planted areas of the constructed

marsh, on average, have at least 75% foliar cover in the Onshore Marsh and at least
75% foliar cover in the Offshore Marsh.

b. Phase 2. The performance criterion for Phase 2 is sustained life of emergent marsh
vegetation that results in achievement of the "Phase 2 Milestone." Once the Phase 1
Milestone is achieved, the project will enter Phase 2 monitoring which will continue
until the Phase 2 Milestone is achieved. The Phase 2 Milestone is achieved when
the planted areas of the constructed marsh, on average, continue to have at least

75% foliar cover and this condition is maintained without Major Corrective Action for
a period of two (2) years. ' '
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¢. In determining whether the Phase 1 Milestone or the Phase 2 Milestone has been
achieved, the following additional criteria must be met:

(i) The foliar cover of acceptable plant species (as identified at Section 3.2.5) must
be approximately 90% of the total foliar cover estimate;

(it} Primary channels must be open and free-flowing, without substantial sediment
buildup or evidence of closure;

(iii) The minimum water depth at average low water level shall be no less than 0.5 ft
in primary channels, and secondary channels must provide water flow at average

high water level, but need not contain standing water at average low water level;
and

(iv) Approximately 45 acres of emergent marsh must be present based on aerial
photo review.

.d. Maintenance of compliance with construction criteria shall not be required following

Certification of Complehon of Marsh Construction and shall not be a performance
criterion.

3.2 Monitoring Events
3.2.1 Monitoring Schedule -

Marsh performance monitoring will be conducted in two phases for up to a maximum of seven
(7) years after Certification of Completion of Marsh Construction. Phase 1, which is considered
a post-planting growth phase, will continue until the Phase 1 Milestone is achieved. Phase 2,
which is a performance maintenance period, will continue for at least two (2) years to determine
whether the Phase 2 Milestone is achieved. The monitoring period will conclude at the earlier of

seven (7) years after Certification of Completion of Marsh Construction or achievement of the
Phase 2 Milestone.

3.2.2 Monitoring Methods

Monitoring will be conducted using both qualitative and quantitative field methods to determine
progress toward achievement of the Phase 1 and Phase 2 Milestones. The methods employed
will depend on the specific objective for that phase of monitoring. Qualitative monitoring will
involve visual observations and professional judgment. Qualitative surveys may also
incorporate ground-level photographs to document trends in desired characteristics.
Quantitative monitoring will involve the use of vegetation surveys and/or aerial photo techniques
that quantitatively document relevant marsh characteristics and progress toward performance
metrics. The monitoring methods are listed in Table 3.1.

If a modification to a method _described in Table 3.1 is proposed for use during Phase 2
monitoring, Alcoa shall propose the modifications to the Lead Administrative Trustee, who will

arrange a meeting with Alcoa and the Trustees, if necessary, to discuss proposed changes and -
new data objectives.
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Table 3.1 Post-construction Monitoring Methods

by the end of 1°
Growing Season;
Re&?ort due February
28" following the end
of the 1° growing
season

‘Event Schedule Characteristics to ‘Methods
. . Evaluate
Post-construction Within 30 days after Elevation and slope of As-Built Survey by licensed surveyor
Report completion of constructed marsh - Survey of all planned planting
construction areas '
Survey of channel depth and
grade
As-built drawing showing
channels, swales, and planting
areas
Breakwater As-Built Survey by licensed surveyor
. _ . Aerial photographs Scale 1:100 (digitized)
50% Survival Monitoring com(i)leted Plant Survival

Visual observation (Primary)
Field inspec::ticn1 (Verification method,
if needed)

Phase 1 Monitoring

Annual; Report due
February 28"
following the end of
the Growing Season

Foliar Cover {Qualitative)

Visual observation

‘Desirable vegetation

Visual observation . .

Breakwater integrity

Visual observation

Channel integrity

Visual observation

Wildlife utilization

Visual observation

End of Phase 1
Monitoring

End of Phase 1

Foliar cover (quantitative)

Foliar cover analysis

- Aerial photo review and Cruise
Survey Method? (Primary)
Point Intercept Method®
{Verification method for desirable
species, if needed) '
Other quantitative method
acceptable to Alcoa and the
Trustees (must include
photographs). i

Desirable vegetation

; Determined as part of foliar cover
analysis

Breakwater integrity

Visual observation

Channel integrity

Visual observation

Wildlife utilization

Visual observation

Aerial Photograph

Scale 1:100 (digitized)

Phase 2 Monitoring

Annual; Report due
February 28"
following the end of

Foliar Cover (Qualitative)

Visual observation -

Desirable vegetation

Visual observation

Breakwater integrity

Visual observation

' The field inspection shall consist of an inspection of plants on several 3 to 5. ft. wide transects that are
representative of Onshore and Offshore marsh. The number of live and dead planted plugs on each transect will be

counted, and the percent survival in each ‘marsh section will be an avera

in each section.

The Cruise Survey Method consists of delineation of foiiar cover
validation. Vegetative compositio

exercise.

ge of the percent surviving on-the transects

on an aerial photo followed by limited field
n and percent desirable species are estimated in the field during the validation

> The Point Intercept Method consists of émpioyin_g a sighting device or pin/point frame along a set of transects to’

verify species composition. This method will be used, if needed, for

Available Online: h‘tm:h'ﬁre.rg.f\_vvs;qovﬁfcclmonitor/point—intercept.htm

field verification of Cruise Survey Method.
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Table 3.1 Post-construction Monitoring Methods

Event Schedule Characteristics to Methods
Evaluate
the Growing Season Channel integrity Visual observation
Wildlife utilization Visual observation
End of Phase 2 End of Phase 2 Foliar cover Foliar cover analysis
Monitoring Aerial photo review.and Cruise

Survey Method (Primary)
Point Intercept Method

{Verification method for desirable -
species, if needed)

Desirable vegetation

Determined as part of foliar cover
analysis .

Breakwater integrity

Visual observation

Channel integrity

Visual observation

Wildiife utilization

Visual observation

Aerial Photograph

Scale 1:100 (digitized)

3.2.3 Phase 1 Monitoring

The objective for Phase 1 monitoring is to document progress toward the establishment of a
functioning marsh and to determine whether the Phase 1 Milestone has been met. At the end of
the first growing season Alcoa will monitor the marshes to determine if at least 50% of the
planted vegetation has survived in each of the seven (7) monitoring zones of the. Onshore
Marsh and the Offshore Marsh, as depicted in Annex 3-C (or in-a similar map accepted by Alcoa
and the Trustees). Alcoa shall provide ten (10) days advance notice to the Lead Administrative
Trustee of that monitoring event. During the survival assessment, plants inspected by Alcoa will
be considered alive if: (1) above-ground vegetation is green and growing; (2) original above-
ground vegetation has been lost but new sprouts have emerged; or (3) original above-ground
vegetation has been lost but the roots. and rhizomes are alive. Thereafter, marsh growth and
development will be monitored at least annually with qualitative and/or quantitative monitoring
methods that are consistent with Table 3.1 to determine whether corrective action is necessary.
Within 14 days after Alcoa determines, based on a quantitative and/or qualitative assessment,
that corrective action is necessary, Alcoa will provide notice to the Lead Administrative Trustee,
and it will follow corrective action procedures in accordance with Paragraphs 53-62 of the
‘Consent Decree. If Alcoa determines that no corrective -action is necessary, the information

obtained during the inspections can be included in the annual report to be provided pursuant to
Section 5.3 , '

‘The first monitoring event to determine whether the Phase 1 Milestone has been achieved will

be conducted between October 15 and November 15 and'is expected to occur at the end of the

second or third growing season, at the discretion of Alcoa. The inspection will focus on the

density and composition of transplanted and naturally occurring vegetation, and the relative

- growth of undesirable species. The integrity of the constructed breakwater will be noted. Tidal

~ channels will be inspected to assure they are free flowing and have no obstructions. Wildlife
utilization will be documented but not quantitatively measured.

Characteristics to be monitored include:

. Foliar cover (quantitative)
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- Growth of invasive undesirable vegetation (quantitative)
- Breakwater integrity (qualitative) '

» Channel integrity (qualitative)

- Wildlife utilization (qualitative)

- Size of the emergent marsh (aerial photograph)

- Aerial photograph

If the data collected during the monitoring event indicate that the Phase 1 Milestone has been
met, Alcoa will provide its Phase 1 Milestone Report to the Lead Administrative Trustee for
Trustee evaluation. After receiving the report, the Lead Administrative Trustee may establish a

date for an inspection by the Trustees, as authorized by Paragraph 43(h) of the Consent
Decree.

The Trustees shall evaluate the report and the results of any inspection they may undertake,
and within the later of 60 days after receipt of the Phase 1 Milestone Report or any joint
inspection of the Marsh Project Site requested under Paragraph 43(h) of the Consent Decree,

the Lead Administrative Trustee will notify Alcoa whether the Trustees agree that the Phase 1
Milestone has been met.

If the Trustees agree that the Phase 1 Milestone has been met,.then Alcoa shall commence
- Phase 2 Monitoring. If the Trustees do not agree that the Phase 1 Milestone has been met in
the Marsh Restoration Project, Alcoa will continue to monitor until such milestone has been met
up to a maximum of seven (7) years after Certification of Completion of Marsh Construction or

until the Certification of Completion of Marsh Restoration Project is issued pursuant to
Paragraph 50 of the Consent Decree. ' :

3.2.4 Phase 2 Monitoring

Phase 2 monitoring will begin when the Phase 1 Milestone has been achieved. The objective
for Phase 2 monitoring is to document the sustained performance of the constructed marsh for
desired characteristics following achievement of the Phase 1 Milestone and to determine when

the Phase 2 Milestone has been met. During Phase 2, the marsh will be monitored once per
year, at the end of the growing season.

A Phase 2 monitoring inspection will be conducted at the end of the second growing season
after Phase 1. The objective of the inspection will be to document that the Phase 2 Milestone
has been achieved and the marsh is performing at the desired level.

Characteristics to be monitored include:

- Foliar cover (quantitative)

- Growth of invasive undesirable vegetation (quantitative)
« Breakwater integrity (qualitative)

- Channel integrity (qualitative)

- Wildiife utilization (qualitative)

- Size of the emergent marsh (aerial photograph)

» Aerial photograph '
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If the data collected during the Phase 2 monitoring indicate that the Phase 2 Milestone has been
met, Alcoa will provide its Phase 2 Milestone Report to the Lead Administrative Trustee for
Trustee evaluation. After receiving the report, the Lead Administrative Trustee may establish a

date for an inspection by the Trustees, as authorized by Paragraph 43(h) of the Consent
Decree.

The Trustees shall evaluate the report and the results of any inspection they may undertake,
and within the later of 60 days after receipt of the Phase 2 Milestone Report or any joint
inspection of the Marsh Project Site requested under Paragraph 43(h) of the Consent Decree,

the Lead Administrative Trustee will notify Alcoa whether the Trustees agree that the Phase 2
Milestone has been met.

If the Trustees agree that the Phase 2 Milestone has been met, then the Lead Administrative
Trustee will issue a letter certifying that the Marsh Restoration Project is complete (Certification
of Completion of Marsh Restoration Project) in accordance with Paragraph 50 of the Consent
Decree. If the Trustees do not agree that the Phase 2 Milestone has been met in the Marsh
Restoration Project, Alcoa will continue to monitor until such milestone has been met up to a
maximum of seven (7) years after Certification of Completion of Marsh Construction or until the

Certification of Completion of Marsh Restoration Project is issued pursuant to Paragraph 50 of
the Consent Decree.

3.2.5 Acceptable and Unacceptable Marsh Plant Species

Acceptable marsh plant species are species that will be planted or are natural native colonizers
in the intertidal areas. Acceptable marsh vegetation includes native species commonly

associated with intertidal marsh habitats along the Texas Gulf coast. The acceptable plant
species for this project are shown below:

Preferred Species to be Planted

Smooth Cordgrass (Spartina alterniflora)
Marshhay Cordgrass (Spartina patens) in transition zones to uplands

Other Acceptable Species via Natural Colonization

Olney Bulrush (Schoenoplectus americanus)
Callifornia Bulrush (Schoenoplectus californicus)
Salt marsh Bulrush (Schoenoplectus robustus)
Black Needlerush (Juncus roemerianus)
Sedges (Carex spp)

Common Reed (Phragmites australis)
Seashore Paspalum (Paspalum vaginatumy)
Seashore Salt Grass (Distichlis spicata)
Sea-oxeye (Borrichia frutescens)

Saw Grass (Cladium jamaicense)

Southern Cattail (Typha domingensis)
‘Narrow-leaved Cattail (Typha angustifolia)
‘Common Cattail (Typha latifolia)

Yellow Loosestrife (Lysamachia spp)
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Pickerelweed (Pontederia cordata)
Arrowhead (Sagittaria spp)
Knotweed (Polygonum- spp)

The following plant species should not be planted in the constructed marsh, and they shall be
removed if observed during monitoring events:

Unacceptable Species
Saltcedar (Tamarix sp.)
Chinese Tallow (Sapium sebiferum)

Alcoa shall not plant any plant species that are prohibited from being planted under the terms of
any permit issued to Alcoa in connection with the Marsh Restoration Project.

4.0  MAJOR AND MINOR CORRECTIVE ACTIONS

4.1 Minor Corrective Actions

During Phase 1 monitoring, normal routine maintenance of the marsh is expected. Routine
maintenance includes activities that may be considered minor corrective actions. Alcoa may
conduct any minor corrective actions that it believes are necessary to assist or enhance the
growth and development of the marsh. Alcoa may perform such activities without prior approval
from the Lead Administrative Trustee, however, the Lead Administrative Trustee may suggest

that a minor corrective action be undertaken. Examples of minor corrective actions include the
following:

a. Replanting or reseedmg portions of the marsh, where individual replanted or
reseeded areas are less than 10% of the contiguous area of the marsh.

b. Removal of debris and other obstructions from channels.
c. Removal of unacceptable plant species specified in Section 3.2.5.

Alcoa and Trustees agree that, during Phase 2, except for the removal of debris or other

obstructions from channels, minor corrective actlons will not be performed without prior approval
of the Lead Administrative Trustee:

4.2 Major Corrective Actions

After Certification of Completion of Marsh Construction, the Lead Administrative Trustee on
behalf of the Trustees, may require Alcoa to undertake a corrective action pursuant to the
requirements of Paragraphs 53-62 of the Consent Decree and this Implementation Plan. Prior
to performing any major corrective action, Alcoa will obtain approval of the Lead Administrative
Trustee pursuant to Paragraphs 56-58 of the Consent Decree.

43 Triggers for Cons;deratlon of Major and Minor Corrective Actions
:P!ant survival after the fi rst growing season is an important early milestone for the potential

~success of the constructed. marsh. Alcoa and the Trustees expect that, on a small scale, there
will be varymg SUCCess rates for survival of plants from the mmal planting, with certain areas of
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the marsh being more successful than others. In order to meet the Phase 1 Milestone, as a
minor corrective action, Alcoa may choose to replant or reseed small areas of the marsh with a
lower success rate in order to achieve the Phase 1 Milestone. However, if an inspection
demonstrates that there is less than 50% survival of planted vegetation in any of the seven (7)
monitoring zones of the Onshore Marsh and the Offshore Marsh, as depicted in Annex 3-C (or
in a similar map accepted by Alcoa and the Trustees) at the end of the first growing season,
Alcoa will meet with the Trustees to discuss possible causes and whether corrective action,
including a major corrective action, is needed. The major corrective action may include
replanting and/or reseeding large portions of the marsh subject to Section 4.4 below. Plugs
from daughter shoots within better performing planted platforms may be used in replanting
efforts if planting material available in the nursery is insufficient to complete the replanting.

If, at the time Alcoa chooses to conduct the quantitative monitoring inspection to determine
achievement of the Phase 1 Milestone, field studies indicate that the constructed marsh has not
achieved that milestone, Alcoa and the Trustees will meet to discuss the reasons why that
milestone has not been met and to evaluate possible corrective actions. If Alcoa and the
Trustees agree that major corrective action is appropriate or if the Lead Administrative Trustee,
on behalf of the Trustees, issues a letter requiring major corrective action, Alcoa will be
responsible for implementing the major corrective action subject to dispute resolution under the
Consent Decree. Once the Phase 1 Milestone is met and the Lead Administrative Trustee has

issued a notice that the marsh is considered to be established, in accordance with Section
3.2.3, Phase 2 monitoring will begin. '

If after two (2) years of Phase 2 monitoring, the marsh has not achieved the Phase 2 Milestone,
Alcoa and the Trustees will meet to evaluate the cause of why that milestone has not been met
and whether major corrective action is appropriate. If Alcoa and the Trustees agree that major
corrective action is appropriate or if the Lead Administrative Trustee, on behalf of the Trustees,
issues a letter requiring major corrective action, Alcoa will be responsible for implementing the .
major corrective action, subject to dispute resolution under the Consent Decree. Additional
annual monitoring events will be required until a maximum of 7 years after Certification of
Completion of Marsh Construction or until the marsh reaches the Phase 2 Milestone and the

Lead Administrative Trustee issues a Certification of Completion of the Marsh Restoration
Project. '

The Trustees have the option of extending the Phase 2 monitoring period by up to two (2) years
" if major corrective actions are required. during the Phase 2 monitoring period or if the Phase 2
Milestone has not been met after two (2) years. Under no circumstances (during either Phase 1
or 2) will the use of fertilizers be allowed to meet an applicable milestone nor will monitoring

continue for more than seven (7) years following Certification of Completion of Marsh
Construction.

4.4 Limitations on Performance of Major Corrective Action

a. After Alcoa has submitted a post-construction report establishing that
construction has been completed in accordance with the construction criteria, major
corrective actions shall be limited to the following described activities and in no event
shall Alcoa be required to perform major corrective actions, which either individually or in
the aggregate, exceed the applicable limitation for each such activity as set forth in this
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Section 4.3:

i Mechanical earthmoving activities will be limited fo either a total of 3 separate
mobilizations of earthmoving equipment or a total of 9 acres;

(A) if the earthmoving activity involves vegetated wetlands, each mobilization
must include a cumulative area of more than 1 acre of vegetated
wetlands.

(B) Mechanical removal of sediment/plugs from primary channels will be
: subject to the 3-mobilizations limit, and will include the correction of the
cause of the obstruction;

ii. The addition of stone to the breakwater will be limited to 20% of the length of the
breakwater at the time of submission of the post-construction repott; and/or

iil. Reworking of the breakwater will be limited to 20% of the volume of the
breakwater at the time of submission of the post-construction report.

b. After Alcoa has met the 50% plant survival requirement described in Section .
3.2.3, replanting will be limited to a total of 100% of the total p{ants used in the original
planting of constructed marsh.

Gt The above activity-based corrective action limits are not subject to the monetary
limitation for restoration activities conducted in response to an Event, as described in
Paragraph 63 of the Consent Decree.

5.0 RECORD KEEPING AND REPORTING

Results of all field monitoring efforts and actiVities will be documented and provided to the Lead

Administrative Trustee for review as described below. Reporting will involve five types of
reports:

Post-construction report;

Field log with annual summary of quahtat:ve monitoring events;
Phase 1 Milestone, Phase 2 Milestone and/or Final Project Report;
Corrective Action documentation; and '

Event documentation

'] * e o 9

5.1 Post-construction Report

A post-construction report will be prepared that includes the as-built survey and aerial
photographs. The post construction report will be provided to the Lead Administrative Trustee
within 30 days after all construction activities have been completed. The information provided in

the post-construction report will be used by the Lead Administrative Trustee, after consulting
with the other Trustees to certify completion of construction.

AUS01:313503.9 13 0f 15 Revised: 6/18/2004



Marsh Implementation Plan ' Final Version

5.2 Corrective Action Documentation

Alcoa will provide to the Lead Administrative Trustee corrective action documentation m
accordance with Paragraphs 54 - 57 and 59 - 60 of the Consent Decree.

5.3 Field Log with Annual Summary of Qualitative Monitoring Events

‘During periods when no quantitative field surveys are conducted (i.e., only qualitative s_urvéys
are performed), a field log will be maintained to record all field activities. Examples of
information and/or activities that will be recorded include:

« All scheduled or unscheduled site visits,

- Monitoring events,

« Daily observations and daily activities, including those relating to minor or
major corrective actions and events, and,

« Plant survival.

A copy of the field log and a description of the characteristics evaluated in the qualitative
surveys required by Table 3.1 will be provided to the Lead Administrative Trustee on an annual
basis, within 60 days following the Fall monitoring event.

5.4  Phase 1/Phase 2 Milestone Reports

When quantitative Phase 1/Phase 2 surveys are conducted, a formal monitoring report will be
prepared to document the field survey methods required by Table 3.1, results and analysis
associated with each monitoring event. The report will include at a minimum the following:

= A brief summary of quantitative and qualitative data collected.

- Monitoring results and analysis, including tables and photographs (when
appropriate).

A copy of the field log.

Site maps showing data collection locations and resuits, as appropriate.
Summary of any minor corrective actions taken.

Observations that suggest whether significant problems may exist, an
evaluation of possible causes and recommended major corrective actions.
» Results/outcomes from previous corrective actions.

- Additionally the following observations and actions should be made or carried out dunng each
monitoring event.

« Record tidal stream depths relative to surface elevation of the planting area,
and conditions of the primary channel connections.

» Record the salinity and temperature of the water at one location on the site

- Record and generally locate on the site map the presence and approximate

numbers and density of any epibenthic invertebrates, wading blrds and fish
observed during the monitoring.

+ Remove all trash from the site.
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