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1. BACKGROUND

A. The United States of America on behalf of the Administrator of the United States
Environmental Protection Agency and the Secretaries of the United States Department of the
Interior acting by and through the U.S. Fish and Wildlife Service and the United States
Department of Commerce acting by and through the National Oceanic and Atmospheric
Administration,' filed a complaint in this matter pursuant to Sections 106 and 107 of the
Comprehensive Environmental Response, Compensation, and Liability Act, as amended,
(“CERCLA™), 42 U.S.C. §§ 9606 and 9607.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Atlantic Wood
Industries, Inc. Superfund Site in Portsmouth, Virginia, together with accrued interest; (2)
performance of certain response actions by Atlantic Wood Industries, Inc., and Atlantic
Metrocast, Inc., at the Site consistent with the National Contingency Plan, 40 C.F.R. Part 300 (as
amended); and (3) compensation and redress for the release of hazardous substances resulting in
Natural Resource Damages, as well as reimbursement of injury assessment, restoration planning,
and related costs.

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C. §
9621(f)(1)(F), EPA notified the Commonwealth of Virginia of negotiations with potentially

responsible parties regarding the implementation of the remedial design and remedial action for

! Definitions for terms and parties not found in this Section I appear in Section IV, infra.
1
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the Site, and EPA provided the Commonwealth with an opportunity to participate in such
negotiations.

D. The Commonwealth has intervened in the instant action pursuant to Va. Code §
10.1-1186.4, alleging that Settling Defendant and the Settling Federal Agencies are liable to the
Commonwealth under Section 107 of CERCLA, 42 U.S.C. § 9607, the Virginia State Water
Control Law (“SWCL”), Va. Code §§ 62.1-44.2, et seq., and the Virginia Waste Management
Act, Va. Code §§ 10.1-1400, et seq. The Commonwealth seeks from Settling Defendant and the
Settling Federal Agencies reimbursement of certain past and future response costs, maintenance
of the Remedial Action at the AWI Property, adherence to certain Institutional Controls, and
other commitments as set forth in this Consent Decree, as well as the recovery of Natural
Resource Damages and related costs.

E. The Parties do not contest the Commonwealth’s Motion to Intervene. Potential
counterclaims of AWI, the Commonwealth of Virginia, and the United States on behalf of the
Navy are deemed filed and some or all of the allegations in such counterclaims are deemed
denied.

F. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), the
National Oceanic and Atmospheric Administration (“NOAA”) and the Department of the
Interior (“DOI”) were notified on June 17, 2009, of negotiations with PRPs regarding therelease
of hazardous substances that may have resulted in injury to the Natural Resources under federal
trusteeship and the Natural Resource Trustees were encouraged to participate in the negotiation

of this Consent Decree.
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G. Settling Defendant does not admit any liability to the United States or the
Commonwealth of Virginia (“Plaintiffs”) arising out of the transactions or occurrences alleged in
the complaint, including but not limited to the scope of the Site, as amended by the final Record
of Decision (“2007 ROD™), executed on December 21, 2007, nor does Settling Defendant
acknowledge that the release or threatened release of hazardous substances at or from the Site
constitutes an imminent and substantial endangerment to the public heaith or welfare or the
environment, nor any damage to Natural Resources. Settling Federal Agencies as identified in
Section IV do not admit any liability arising out of the transactions or occurrences alleged in any
counterclaim asserted by the Settling Defendant or any claim asserted by the Commonwealth.
The Commonwealth does not admit any liability arising out of the transactions or occurrences
alleged in any counterclaim asserted by the Settling Defendant or any claim or counterclaim
asserted by the Settling Federal Agencies.

H. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on February 21, 1990, 55 Fed. Reg. 6154.

L In response to a release or a substantial threat of a release of hazardous substances
at or from the Site, AWI, acting pursuant to an Administrative Order by Consent entered into on
July 2, 1987, commenced a Remedial Investigation and Feasibility Study for Operable Unit
(“OU™) 1 of the Site pursuant to 40 C.F.R. § 300.430.

J. In 1995, EPA issued a Record of Decision (1995 ROD”) for soil and dense non-
aqueous phase liquid (“DNAPL”) creosote at the Site. However, EPA determined that further

investigation was necessary and EPA conducted a focused feasibility study for the soil and

3
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DNAPL. EPA also conducted remedial investigations and feasibility studies for groundwater
and river sediment.

K. Once all three feasibility studies were completed, EPA published notice of the
availability of a proposed plan, pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, for
remedial action for Operable Units 1, 2 and 3 - i.¢., the entire Site —on July 11, 2007, in the
Virginian-Pilot, a major local newspaper of general circulation. EPA provided an opportunity
for the public to provide oral and written comments on the proposed plan for remedial action. A
copy of the transcript of the public meeting is available to the public as part of the administrative
record upon which the Director of the Hazardous Site Cleanup Division, EPA Region III, based
the selection of the response action.

L. The decision by EPA on the remedial action being implemented at the Site is
embodied in a final Record of Decision (“2007 ROD”), executed on December 21, 2007, which
amended the 1995 ROD. The Commonwealth had a reasonable opportunity to review and
comment and the Virginia Department of Environmental Quality issued a letter of concurrence,

- with certain reservations, regarding the selected remedy. The 2007 ROD includes EPA’s
responsiveness summary to the public comments. Notice of the final plan was published in
accordance with Section 117(b) of CERCLA, 42 U.S.C. § 9617(b).

M. EPA issued two Explanations of Significant Differences (“ESD”) to the 2007
ROD. The first ESD, issued August 6, 2012, documented EPA’s determination that the volume
of sediment requiring dredging was significantly greater than what EPA had estimated in 2007
and increased the cost estimate. The second ESD, issued on September 17, 2018, adjusted the

size and location of the landfill at the Site that will contain contaminated sediment dredged from

4
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the River as part of the Remedial Action, increased the cost estimate and documented other
modifications to the remedial action in the 2007 ROD.

N. A lien in favor of EPA pursuant to Section 107(1) of CERCLA, 42 U.S.C. §
9607(1), was recorded in the Office of the Circuit Court Clerk for the City of Portsmouth,
Virginia, on July 3, 2007, and in the Office of the Clerk for this Court on May 18, 2007. At the
time of filing, the total value of this EPA Lien was estimated to be $49,591,131.61, which
included estimated past costs of $9,591,131.61 and estimated future costs of $40,000,000.

0. EPA and the Commonwealth have reviewed the Financial Information and
Insurance Information submitted by Settling Defendant to determine whether Settling Defendant
is financially able to pay response costs incurred and to be incurred at the Site. Based upon this
Financial Information and Insurance Information, EPA and the Commonwealth have determined
that Settling Defendant has limited ability to pay for response costs incurred and to be incurred at
the Site.

P. AWI has filed a petition for review in the United States Court of Appeals for the
District of Columbia captioned Atlantic Wood Industries, Inc. v. United States Environmental
Protection Agency, No. 08-1111, challenging certain aspects of the 2007 ROD, and Settling-
Defendant agrees to file for dismissal of such action within 30 days after entry of this Consent
Decree.

Q. The Trustees for the Site analyzed EPA’s and other available data to assess
potential injuries to Natural Resources and their services in order to quantify both injuries and

appropriate compensation for Natural Resource Damages. The Trustees then entered into
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negotiations with Settling Federal Agencies for implementation of a restoration project,
described in Appendix E, to be funded by Settling Federal Agencies.

R. The Parties recogmzé, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site, will provide payment for required
restoration to address injuries to the environment and lost services due to the release of
hazardous substances and reimbursement of Commonwealth and federal costs; will avoid
prolonged and complicated litigation between the Parties; and that this Consent Decree is fair,
reasonable, and in the public interest.

NOW, THEREFORE, with the consent of the Parties to this Consent Decres, it is hereby
Ordered, Adjudged, and Decreed as follows:

II. JURISDICTION AND VENUE
1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331, 1345, and 1367(a) and Sections 106, 107, and 113(b) of CERCLA, 42 U.S.C. §§
9606, 9607, and 9613(b). This Court also has personal jurisdiction over the Settling Dgfendant.
Solely for the purposes of this Consent Decree and the underlying complaints, Settling Defendant
waives all objections and defenses that it may have to jurisdiction of the Court or to venue in this
District. Settling Defendant shall not challenge the terms of this Consent Decree or this Court’s

Jurisdiction to enter and enforce this Consent Decree.

2, Venue lies in the Eastern District of Virginia, Norfolk Division, pursuant to Section

113(b) of CERCLA, 42 U.S.C. § 9613(b), and 28 U.S.C. § 1391(b) and (c).
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IIL. PARTIES BOUND
3. This Consent Decree applies to and is binding upon the United States, the
Commonwealth, and the Settling Defendant. Any change in ownership or corporate or other legal
status of the Settling Defendant including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter Settling Defendant’s responsibilities under this Consent

Decree.

IV. DEFINITIONS
4, Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meuning assigned to them in CERCLA or in such regulations. Whenever lerms listed
below are used in this Consent Decree or in the appendices attached hereto and incorporated
hereunder, the following definitions shall apply solely for purposes of this Consent Decree:

“AWI Environmental Covenant” shall be the covenant required in Section VIII to be
consistent with and recorded under the Virginia Uniform Environmental Covenants Act, Va. Code
§ 10.1-1238, and its implementing regulation, 9VAC15-90, substantially in the form attached as
Appendix D.

“AWT” shall mean Atlantic Wood Industries, Inc.

“AWI Operation and Maintenance” or “AWI O&M” shall mean all O&M activities that
Settling Defendant is obligated to perform under this Consent Decree on AWI Property as
determined by EPA in consultation with the Commonwealth pursuant to Section VI to maintain the

effectiveness of the Remedial Action consistent with the 2007 ROD Section 11.2.17 and Appendix
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C, and all activities required to maintain and monitor the effectiveness of the Remedial Action on
AWI Property, including monitoring and enforcement of Institutional Controls.

“AWI Property” shall mean any and all portions of the Site owned by Settling Defendant as
of the date of lodging of this Consent Decree, excluding the New Land, as shown on Appendix A.
In the event of a transfer of some or all of the AWI Property pursuant to the requirements of
Section VIII, the Consent Decree may be modified to révise this definition but only with Plaintiffs’
written consent.

“AWI Special Account” shall mean the special account, within the EPA Hazardous
Substance Superfund, established for the Site by EPA pursuant to Section 122(b)(3) of CERCLA,
42 U.S.C. § 9622(b)(3).

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

“Commonwealth” shall mean the Commonwealth of Virginia.

“Commonwealth Future Groundwater Treatment Costs” shall mean the costs of operation
and maintenance of groundwater treatment facilities in connection with the AWI Site in the event
EPA determines that treatment of groundwater will be necessary.

“Commonwealth Future Response Costs” shall mean Response Costs incurred and to be
incurred by the Commonwealth in connection with the AWI Site after April 23, 2018, exclusive_ of
Commonwealth Future Groundwater Treatment Costs.

“Commonwealth Past Response Costs” shall mean Response Costs incurred by the

Commonwealth in connection with the AWI Site through April 23, 2018.
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“Consent Decree” or “Decree” shall mean this Consent Decree and all appendices attached
hereto (listed in Section XXV). In the event of conflict between this Consent Decree and any
appendix, this Consent Decree text shall control.

“Day” shall mean a calendar day unless expressly stated to be a working day. The term
“working duy” shall mean a day other than a Saturday, Sunday, or federal holiday. In computing
any period of time under this Consent Decree, where the last day would fall on a Saturday,
Sunday, or federal holiday, the period shall run until the close of business of the next working day.

“DNAPL” shall mean dense non-aqueous phase liquid.

“Effective Date” shall be the date upon which this Consent Decree is entered by the Court
as recorded on the Court’s docket.

“EPA” shall mean the United States Environmental Protection Agency and its successor
depértments, agencies, or instrumentalities of the United States.

“EPA Lien” shall mean the lien in favor of EPA pursuant to Section 107(1) of CERCLA, as
amended, that was recorded in the Clerk’s Office of the Circuit Court of the City of Portsmouth,
Virginia (“Clerk’s Office”) on July 3, 2007 as Instrument No. 070 014208 and in the Office of the
Clerk for this Court on May 18, 2007 at Docket No. 2:07-mc-00007-JBF-TEM, and as will be
adjusted as reflected herein and referenced in Section IX of this Consent Decree.

“EPA Response Costs” shall be all response costs incurred by EPA with respect to the Site
through the Effective Date and all EPA Remedial Action costs.

“2012 Explanation of Significant Differences” or “2012 ESD” shall mean the Explanation

- of Significant Differences (“ESD”) that EPA issued on August 6, 2012. The 2012 ESD, among

other things, documented an increase in the estimated costs of cleanup of the Site to $98.2 million,
9
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based on EPA’s determination that the volume of soils requiring treatment and sediments requiring
dredging as part of the Site cleanup was significantly greater than EPA’s estimate in 2007.

“2018 Explanation of Significant Differences” or “2018 ESD” shall mean the draft
Explanation of Significant Differences that EPA issued on September 17, 2018. The 2018 ESD,
among other things, proposed to modify the selected remedy described in the 2007 ROD by: (i)
adjusting the size and location of the landfill at the Site that will contain contaminated sediment
dredged from the River as part of the Site cleanup; (ii) providing for an improved cap over areas of
the AWI property that are currently being used by AWTI; and (iii) including the construction of new
concrete foundations on top of the landfill to replace ones being buried in the landfill and running
electrical power to the new locations. It also increased the cost estimate to approximately $126.6
million.

“Federal Trustees” shall mean the United States Department of the Interior (“DOI”), the
United States Fish and Wildlife Service (“USFWS?”), the United States Department of Commerce
(“DOC”), and the National Oceanographic and Atmospheric Administration (“NOAA”).

“Financial Information” shall mean those financial documents identified in Appendix F.

“Institutional Controls” shall mean the AWI Environmental Covenant and state or local
laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices that:
(a) limit land, water, and/or resource use to minimize the potential for human exposure to Waste
Materials at or in connection with the Site; (b) limit land, water, and/or resource use to implement,
ensure non-interference with, or ensure the protectiveness of the Remedial Action; and/or (c)

provide information intended to modify or guide human behavior at or in connection with the Site.

10
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“Insurance Information” shall mean those insurance documents provided to EPA by
Settling Defendant identified in Appendix F.

“Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 US.C. § 9567, compounded annually on
October 1 of each year, in accordance with Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). The
applicable rate of interest shall be the rate in effect at the time the interest accrues. The rate of
interest is subject to change on October 1 of each year. Rates are available online at

https://www.epa.gov/superfund/superfund-interest-rates.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA,

42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Natural Resource” or “Natural Resources” shall have the same meaning provided in
Sections 101(16) and 107(a)(4)(c) of CERCLA, 42 U.S.C. §§ 9601(16) and 9607(a)(4)(C), and
applicable regulations ét 43 C.F.R. Part 11, as well as applicable Virginia law, and shall include
land, fish, wildlife, biota, air, water, groundwater, sediments, wetlands, drinking water supplies,
and other such resources, belonging to, managed by, held in trust by, appertaining to, or otherwise
controlled by the United States or the Commonwealth of Virginia.

“Natural Resource Damages” or “NRD” means any damages recoverable by the United
States and/or the Commonwealth of Virginia on behalf of the public for injury to, destruction of, or
loss or impairment of Natural Resources at the Site as a result of a release of hazardous substances,
including but not limited to: (i) the costs of assessing such injury, destruction, or loss or

impairment arising from or relating to such a release; (ii) the costs of restoration, rehabilitation, or
11
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replacement of injured or lost Natural Resources or of acquisition of equivalent resources; (iii) the
costs of planning such restoration activities; (iv) compensation for injury, destruction, loss,
impairment, diminution in value, or loss of use of Natural Resources; and (v) each of the
categories of recoverable damages described in 43 C.F.R. § 11.15, as well as applicable state law.

“Net Proceeds” shall mean, in connection with the Commonwealth’s sale of the New Land
under Paragraph 38.4, all consideration received by the Commonwealth from the sale of the New
Land, not including (i) any reasonable closing costs paid regarding the sale; (ii) any reasonable
broker’s fees regarding the sale; and (iii) any state and/or municipal transfer taxes regarding the
sale.

“Net Rental Income” shall mean, in connection with the Commonwealth’s rental of the
New Land under Paragraph 38.b, all consideration received by the Commonwealth from the r'ental
or leasing or other use of the New Land, not including (i) any reasonable transaction costs
associated with the rental, such as attorneys’ fees and other similar expenses and (ii) any
reasonable broker’s fees regarding the lease or other rental arrangement.

“New Land” shall mean the waterfront area, some or all of which was previously
submerged, comprised of (1) dredged contaminated sediment consolidated behind the Sheet Pile
Wall, and (2) submerged bottomlands to the east and south of the Sheet Pile Wall, as depicted on
the map attached as Appendix A and to be transferred to the Commonwealth of Virginia via quit
claim deed in accordance with this Consent Decree.

“Nonrecourse Liability” refers to the reduced CERCLA liability of Settling Defendant in
Section IX (Judgrr;ent and Notice of Lien) that is secured by the EPA Lien on the AWI Property

and for which Settling Defendant has no personal liability. EPA can recover no deficiency from
12
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Settling Defendant for the Nonrecourse Liability apart from enforcing the rights against the AW]I
Property granted to EPA by the EPA Lien, except in the event of bankruptcy, where bankruptcy
law shall govern. Nonrecourse Liability pertains only to the CERCLA Liability in Section IX and
not to any other potential future liability of AWI under Plaintiffs’ Reservations of Rights or other
provisions in the Consent Decree.

“NRDA” shall mean Natural Resource Damage Assessment.

“NRDA Costs” shall mean costs for the NRDA and related activities incurred by NOA A
and DOL

“NRD Costs” shall mean the NRDA Costs incurred by the Federal Trustees and costs to be
paid to the Commonwealth in connection with the Restoration Project.

“Operation and Maintenance” or “O&M” shall mean all activities required to operate,
maintain, and monitor the effectiveness of the Remedial Action at the Site, consistent with Section
11.2.17 of the 2007 ROD, and any subsequent amendments or ESDs to that ROD, inqluding
monitoring and enforcement of Institutional Controls Site-wide.

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or an upper or lower-case letter.

“Parties” shall mean the United States, on behalf of EPA, the Federal Trustees, and the
Settling Federal Agencies; the Commonwealth of Virginia; and the Settling Defendant.

“Performance Standards” shall mean the cleanup standards and other measures of
achievement of the goals set forth in Section 11.2 of the 2007 ROD.

“Plaintiffs” shall mean the United States, on behalf of EPA, and the Commonwealth of

Virginia.
13
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“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, et seq.
(also known as the Resource Conservation and Recovery Act).

“2007 Record of Decision” or “2007 ROD” shall mean the EPA Record of Decision
relating to the Site signed on December 21, 2007, by the Director of the Hazardous Site Cleanup
Division, EPA Region III and all attachments thereto.

“Remedial Action” shall mean all activities EPA and other parties have performed, and will
perform, to implement the 2007 ROD, the 2012 and 2018 ESDs, and any amendments to the 2007
ROD and subsequent ESDs.

“Response Costs” shall mean all costs of response as the term is defined by Section
101(25) of CERCLA, 42 U.S.C. § 9601(25) related to the Site that Plaintiffs have incurred or will
incur plus accrued interest on all such costs.

“Restoration Project” shall mean the oyster restoration developed by the Commonwealth,
with the Federal Trustees serving as advisors, to compensate for Natural Resource Damages,
which is further described in Appendix E.

“River” shall mean the Southern Branch of the Elizabeth River in Portsmouth, Virginia.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.

“Settling Defendant” shall mean Atlantic Wood Industries, Inc. and Atlantic Metrocast,
Inc., and their successors and assigns.

“Settling Federal Agencies” shall mean the Department of the Navy and the Department of
Defense.

“Sheet Pile Wall” shall mean the containment wall made of steel pipe and sheet piles

constructed at or near the east end of the AWI Property in the River to contain contaminated
14
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dredged sediments and prevent DNAPL migration, as further described in Section 11.2.1 of the
2007 ROD.

“Site” shall mean the Atlantic Wood Industries, Inc. Superfund Site, encompassing
approximatcly 50 acres of land with contaminated soil located along industrialized watcrfront
adjacent to the River in Portsmouth, Virginia. The Site also includes the area of approximately 30
to 35 acres from which contaminated river sediment was dredged in the area of the River generally
extending from the AWI Property east to the navigﬁtional channel, north to the eastern-most part
of the PER Property and south into the area of the River adjacent to the Southgate Annex of the
Norfolk Naval Shipyard. The Site also includes the New Land and contaminated groundwater
located beneath and/or emanating from the Site.

“South Bulkhead” shall mean the southwesterly 120 foot-long portion of the Sheet Pile
Wall, beginning at the current shoreline of the river, immediately adjacent to the Southgate Annex
of the Norfolk Naval Shipyard. The South Bulkhead, which is identified on the map in Appendix
A, is supported by tie-backs while other areas of the Sheet Pile Wall are supported by batter piles.

“Subparagraph” shall mean a portion of the Paragraph commencing with a small letter or
number.

“Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a security interest
in, or where used as a noun, a sale, assignment, conveyance, or other disposition of any interest by
operation of law or otherwise.

“Trustees™ or “Natural Resource Trustees” shall mean the Federal Trustees and VADEQ

acting on behalf of the Commonwealth of Virginia, Secretary of Natural Resources.
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“United States” shall mean the United States of America and each department, agency and
instrumentality of the United States, including EPA and the Settling Federal Agencies.

“VADEQ” shall mean the Virginia Department of Environmental Quality and any
successor departments or agencies of the Commonwealth.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33) of
CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA, 42
U.S.C. § 6903(27); and (4) any “hazardous material”, “hazardous substance”, “hazardous waste”,
or “solid waste” under Va. Code § 10.1-1400.

V. GENERAL PROVISIONS

5. Objectives of the Parties. By entering into this Consent Decree, the mutual
objectives of the Parties are: (i) for Settling Defendant to perform AWI O&M and implement
necessary Institutional Controls, as set forth in the 2007 ROD, the 2012 and 2018 ESDs, and any
amendments to the 2007 ROD or subsequent ESDs, and to embody those commitments in the AW]
Environmental Covenant and Appendix C; (ii) for Settling Defendant to make a cash payment over
time and render other consideration as set forth in this Consent Decree to resolve its alleged
liability under CERCLA Sections 106 and 107(a), 42 U.S.C. §§ 9606 and 9607(a), with regard to
the Site as provided in the Covenants by Plaintiffs, Section XVII, and subject to the Plaintiffs’
Reservation of Rights, Section XVIII; (iii) for Settling Defendant and Settling Federal Agencies to
provide compensation for Natural Resources Damages and for reimbursement of NRD Costs; (iv)
to resolve any potential counterclaims of Settling Defendant against the United States and the

Commonwealth; (v) to resolve CERCLA claims against the Settling Federal Agencies for past and
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future response costs and Natural Resource Damages to the extent set forth in this Consent Decree;
and (vi) to provide for dismissal of claims that have been asserted by Atlantic Wood Industries in a
separate action against the United States.

6. Commitments by Settling Defendant and Settling Federal Agencies. Settling
Defendant shall perform all of its commitments in this Consent Decree, including, without
limitation, to maintain and adhere to Institutional Controls at the Site and to perform AWI O&M as
provided herein. Settling Defendant agrees to the continuation of the EPA Lien and to the
retention of the Nonrecourse Liability under CERCLA Section 107(1) secured thereby, both to be
reduced as set forth in Section X, to provide access as set forth herein, and to pay the United
States and the Commonwealth for Response Costs as provided in this Consent Decree. Settling
Defendant relinquishes any claim to New Land at the Site as of the Effective Date. After entry of
this Consent Decree, Atlantic Wood Industries shall dismiss its petition for review now pending in
the United States Court of Appeals for the District of Columbia under Case No. 08-1111. Settling
Federal Agencies shall, as provided in this Consent Decree, pay EPA for Response Costs and the
Commonwealth for its Response Costs and shall further pay the NRD Costs.

V1. AWI O&M

7. AWI O&M. Settling Defendant shall conduct and complete the AWI O&M on the
AWI Property according to the following:

a. Settling Defendant shall perform AWI O&M activities on the AWI
Property, including all activities listed below, and shall adhere to the requirements and
performance standards in Appendix C. Settling Defendant shall submit to EPA for approval, in

consultation with the Commonwealth, an O&M Plan for AWI O&M activities and perform AW]
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O&M as long as it remains an owner of the AWI Property and until EPA, in consultation with the
Commonwealth, approves the transfer of the O&M obligation to a third party. Settling Defendant
shall at a minimum perform the following AWI O&M components and adhere to the performance
standards and requirements of Appendix C:

1. Maintain any wetland areas on the AWI Property.

2. Monitor the portion of the Sheet Pile Wail at the South Bulkhead,
including regular walking inspections (but not including dive inspections or monitoring requiring
special expertise, as the same is determined by EPA in consultation with the Commonwealth), and
provide notice to VADEQ and EPA if significant cracks or deterioration or similar conditions are
observed;

3. Perform routine maintenance of the portion of the Sheet Pile Wall at
the South Bulkhead, including repair of the coating, but not including, as may be determined by
EPA in consultation with the Commonwealth, repairs requiring special expertise or significant
reconstruction necessary due to failure from the design, and/or construction of the Sheet Pile Wall
or end-of-life replacement activities;

4. Maintain the 4-inch stone protective layer and the 12-inch
impermeable cap and address ruts, depressions, and other events that could lead to compromised
integrity of the cap;

5. Maintain the soil cover and the stormwater management system that

is required on the AWI Property pursuant to Section 11.2.12 of the 2007 ROD.
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b. Appendix C, the O&M Plan to be submitted under Appendix C, and the
O&M performance standards and requirements contained therein and in this Section may be
modified from time to time as set forth in Section XXVI (Modification) below.
VIL. NEW LAND; ACCESS TO AWI PROPERTY AND NEW LAND

8. As consideration for Plaintiffs’ covenants not to sue, Settling Defendant agrees to
relinquish its claim to ownership of and to transfer the New Land as delineated on Appendix A to
the Commonwealth via a quit claim deed within 30 days of the Effective Date. Additionally,
Settling Defendant agrees to relinquish its claims to ownership of submerged bottomland. The
Settling Defendant shall cooperate in the development of any documentation required to relinquish
such claims and demonstrate that the Commonwealth holds title to the New Land and any
remaining submerged bottomland on the AW1 Property, free of any claim or right of the Settling
Defendant, and shall have any and all rights to lease, rent or sell the New Land. Settling
Defendant is relinquishing these ownership claims as part of its settlement contribution, and the
New Land includes waterfront property and access that may be of value to the Commonwealth.

a. Settling Defendant agrees to provide an easement for the Commonwealth
and third parties to access the New Land as provided in Section VIII, Paragraph 13.c, and as
depicted on Appendix B.
b. Settling Defendant shall have waterfront access to the River through the

South Bulkhead on the waterfront of the AWI Property. The use of the New Land by the
Commonwealth, its tenants or assigns or transferees will be coordinated with Settling Defendant to
ensure adequate access is maintained during Settling Defendant’s loading operations.

9. The following access provisions are required on the AWI Property:
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a. The Settling Defendant shall, commencing on the date of lodging of the

Consent Decree, cooperate with and provide access (including routine maintenance of any
roadways used to provide such access) to the United States and the Commonwealth, and their
representatives, contractors, and subcontractors, at all reasonable times to the AWI Property and
New Land, to conduct and maintain any and all Remedial Actions conducted pursuant to the 2007
ROD, the 2012 and 2018 ESDs, and any amendments to the 2007 ROD and subsequent ESDs, and
for implementation of O&M and other response actions, including, but not limited to, the
following activities:

1. Installation of a soil cover over contaminated areas, as required by
Section 11.2.10 of the 2007 ROD and further described in the 2012 and 2018 ESDs;

2. Permanent consolidation of dredged contaminated materials from the
River to the west of the Sheet Pile Wall and to the landfill cell on the east portion of the AWI
Property (including the western landfill (CA2) identified in Appendix A);

3. Installation of any stormwater controls;

4, Groundwater monitoring and, if necessary, treatment; and

5. Any O&M activities (including replacement of the Sheet Pile Wall).

b. The Settling Defendant acknowledges that it must continue to provide

access and that providing access for the installation of the soil cover/cap and any stormwater
controls will involve moving equipment, buildings, and materials in a timely manner, such that the
United States does not incur delay costs due to a lack of necessary access to the AWI Property.
The facilities to be moved include Settling Defendant’s office building and other facilities, but

excludes those buildings or facilities that currently exist and that have concrete foundations or
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concrete slabs that allow EPA to construct the cap to adjoin the foundations and/or slabs to provide
a complete cover of contaminated material and to prevent infiltration of rain water. AWI can
modify current structures that have crawl spaces by adding concrete slabs in the crawl spaces that
at a minimum match EPA’s planned cap elevation if such modifications allow EPA to construct
the cap to adjoin the slab and if EPA first approves the modifications to ensure consistency with
the Remedial Action. These modifications must be complete by the time EPA constructs the cap.
Until construction of the landfill cap is complete, the United States, the Commonwealth, and
Settling Defendant shall continue to conduct weekly conference calls to discuss construction
schedules and construction phasing, and to provide Settling Defendant with a minimum of 30
calendar days’ notice and more if possible so that Settling Defendant can move equipment,
buildings, materials, etc. in a timely manner. EPA will provide 120 calendar days’ advance notice
for moving Settling Defendant’s office building. The calls or meetings will be scheduled at
mutually convenient times and EPA may agree to alter the weekly schedule to a lesser frequency if
activity at the Site so warrants or for other reasons. Settling Defendant’s failure or inability to
make necessary moves in a timely manner, following at least 30 calendar days’ notice, that results
in the United States incurring additional costs shall be considered non-compliance with this
Consent Decree.

C. Additionally, Settling Defendant shall provide access to conduct any activity
provided for in this Consent Decree or provided under CERCLA, including, but not limited to, the
following activities:

1. Monitoring the Remedial Action;
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2. Verifying any data or information submitted to the United States or
the Commonwealth;

3. Conducting investigations regarding contamination at or near the
Site;

4, Obtaining samples;

5. Assessing the need for, planning, or implementing additional

response actions at or near the Site;

6. Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by the Settling Defendant or its agents, consistent with Section
XXI (Access to Information);

7. Assessing Settling Defendant’s compliance with the Consent Decree;

8. Determining whether the Site or other real property is being used in
a manner that is prohibited or restricted, or that may need to be prohibited or restricted under this
Consent Decree;

9. Implementing, monitoring, maintaining, reporting on, and enforcing
any Institutional Controls; and

10.  Reviewing the Site at least every five years to determine whether the
Remedial Action is protective of human health and the environment as required by Section 121(c)
of CERCLA, 42 U.S.C. § 9621(c), and any applicable regulations, and implementing any response
action deemed necessary as a result of that review.

d. EPA agrees to provide a certificate of insurance from its primary contractors

at the Site upon request by AWI.
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VIIL. INSTITUTIONAL CONTROLS AND ENVIRONMENTAL COVENANT
10.  Institutional Controls. Commencing on the date of lodging of the ConsentDecree,

the Settling Defendant shall not use the AWI Property in any manner that EPA, in consultation
with the Commonwealth, determines will pose an unacceptable risk to human health or to the
environment due to exposure to Waste Materials; or interfere with or adversely affect the
implementation, integrity, or protectiveness of the Remedial Action and O&M. These use
restrictions shall include, but not be limited to, those specified in Section 11.2.16 of the 2007 ROD
and the following:

a. The AWI Property shall not be used for residential or other non-industrial
purposes (such as a day care center or agricultural development) that may present an unacceptable
risk to human health from contamination remaining on-site after the cleanup is complete;

b. The groundwater shall not be used as a potable water source;

C. The groundwater shall not be pumped or otherwise altered in such a way as
to cause a change in hydraulic conditions that could interfere with the ongoing protectiveness and
effectiveness of the remedy; |

d. The integrity of any items, materials, or structures installed or placed on the
AWI Property as part of the Remedial Action, including consolidated dredged contaminated
sediment, solidified DNAPL and other Waste Materials, and also caps, covers, berms, barriers,
walls, trees, monitoring wells, groundwater extraction wells ({f any), and associated items shall be
maintained and not disturbed without the approval or EPA and VADEQ; and

e. Any activities on the AWI Property shall be conducted in such a way as to

not interfere with any components of EPA’s implementation of the 2007 ROD, with the 2012 and
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2018 ESDs, or with any amendments to the 2007 ROD or subsequent ESDs, and in a manner to
protect the health of future construction and/or industrial workers from exposure to contaminated
soil (including any consolidated dredged materials), groundwate;, or vapors that may intrude into a
building,

11.  Settling Defendant shall not remove or amend any institutional control requirements
required under this Consent Decree without prior written EPA approval, in consultation with the
Commonwealth, pursuant to Section 11.2.16.3.2 of the 2007 ROD, and any amendments and ESDs
thereto.

'12.  Environmental Covenant.

a. Settling Defendant shall execute and record in the Clerk’s Office the AWI
Environmental Cernant, which shall: (i) grant a right of access to conduct any activity
contemplated by this Consent Decree, the CERCLA response action, or future CERCLA response
actions as necessary at the Site, including, but not limited to, those activities listed in Section VII,
Paragraph 9, and (ii) grant the right to enforce the land/groundwater use restrictions set forth in this
Section VIII, Paragraph 10, including, but not limited to, the specific restrictions listed therein, as
specified in this Paragraph.

b. The AWI Environmental Covenant shall be granted to one or more of the
following persons, as determined by EPA and in consultation with the Commonwealth: (i) the
United States, on behalf of EPA, and its representatives; (ii) the Commonwealth and its
representatives; and (iii) other appropriate grantees.

c. Within 90 days of the Effective Date, Settling Defendant shall submit to

EPA and the Commonwealth for review and approval regarding the AWI Property: (i) a draft AWI
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Environmental Covenant, in substantially the form attached hereto as Appendix D, that conforms
to Virginia’s Uniform Environmental Covenants Act and its implementing regulations; and (ii) a
current title insurance commitment which shows title to the land affected by the AWI
Environmental Covenant to be free and clear of all prior liens and encumbrances, save the EPA
Lien (except when EPA, in consultation with the Commonwealth, waives the release or
subordination of such prior liens or encumbrancg:s).

d. Within 15 days of EPA’s approval and acceptance of the draft AWI
Environmental Covenant and the title commitment, Settling Defendant shall update the title search
and, if it is determined that nothing has occurred since the effective date of the commitment to
affect the title adversely, record the AWI Environmental Covenant with the Clerk’s Office. Within
30 days of recording the AWI Environmental Covenant, Settling Defendant shall provide EPA and
the Commonwealth with a final title insurance policy and a certified copy of the original recorded
AWI Environmental Covenant showing recording stamps from the Clerk’s Office.

e. Within 30 days of receiving notice from EPA that additional Institutional
Controls are needed, Settling Defendant shall submit to EPA for review and approval, in
consultation with the Commonwealth, a draft of an amendment to the AWI Environmental
Covenant consistent with Va. Code § 10.1-1246 and 9VAC15-90-50 containing additional
Institutional Controls required by EPA. Within 30 days of approval by EPA of the draft
amendment to the AWI Environmental Covenant document and its execution by the
Commonwealth in accordance with Va. Code § 10.1-1246, Settling Defendant shall record the

approved amendment to the AWI Environmental Covenant with the Clerk’s Office, and provide
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EPA with a certified copy of the recorded amendment within ten business days of recording such
document.
13.  Easements.

a. Upon the Transfer of any of the AWI Property, Settling Defendant shall
create an easement appurtenant for all items in Section VII, Paragraph 8.a above to be granted to
the Commonwealth or other holder acceptable to EPA, and their representatives, contractors, and
subcontractors, to ensure the protectiveness of the Remedial Action with no additional
consideration in the future.

b. Within 90 days of a request from EPA, Settling Defendant shall create an
easement for the City of Portsmouth, Virginia to have access to maintain the storm sewer that EPA
constructed as part of the 2007 ROD implementation that crosses the AWI Property from near the
Elm Avenue and Veneer Road intersection to the South Bulkhead and any other associated items
related to water flow which EPA requires for stormwater management at the Site.

c. Within 90 days of the Effective Date, Settling Defendant shall create an
easement, in a form acceptable to the Plaintiffs, either via Elm Avenue with the agreement of the
owners of other property through which access is needed, or across the AWI Property from
Burtons Point Road, for the Commonwealth or any user of the New Land authorized by the
Commonwealth to provide access to the New Land, as further described in Appendix B.

14.  IfEPA determines that Institutional Controls in the form of state or local laws,
regulations, ordinances, zoning restrictions, or other governmental controls or notices are needed,
Settling Defendant shall cooperate with EPA’s and the Commonwealth’s efforts to secure and

ensure compliance with such Institutional Controls.
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15S.  Notwithstanding any provision of this Consent Decree, the United States and the
Commonwealth retajn. all of their access and information-gathering authorities and rights, as well
as all of their rights to require additional Institutional Controls, including enforcement authorities
related thereto, under CERCLA, RCRA, and any other applicable statute or regulation.
16. Notice to Successors-in-Title and Transfers of Real Property.

a. Settling Defendant shall, at least 60 days prior to any Transfer of any
portion of the AWI Property located at the Site, give written notice: (i) to the proposed transferee
of the Consent Decree, the AWI Environmental Covenant, and any Institutional Controls regarding
the AWI Property, and (ii) to EPA and the Commonwealth regarding the proposed Transfer,
including the name and address of the proposed transferee. Settling Defendant shall provide EPA
and the Commonwealth at the time it gives them notice with a copy of the notice that it provided to
the proposed transferee.

b. Settling Defendant may Transfer any AWI Property located at the Site only
if the AWI Environmental Covenant and conditions required by Section VIII, Paragraph 12
(Environmental Covenant) have been recorded with respect to the AWI Property.

c. In the event of any Transfer of any AWI Property located at the Site, unless
the United States and the Commonwealth otherwise consent in writing, Settling Defendant shall
continue to comply with it