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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA,
Civil Action No. 12- 5407 (JLL)Plaintiff,

v
ORDER

CORNELL-DUBILIER ELECTRONICS,
INC.,

Defendant.

LINARES, District Judge.

This matter comes before the Court by way of Plaintiff the United States’ motion to enter
a consent decree, filed on April 11,2013 [Entry No. 28]. For the reasons set forth in the Court’s
corresponding Opinion dated October , 2014,

IT IS on this day of October, 2014,
ORDERED that the United States’ motion to enter consent decree is granted; and it is

further

ORDERED that the Clerk of the Court shall enter the attached Consent Decree as a final
judgment of the Court pursuant to Federal Rule of Civil Procedure 54(b) and shall close the
Court’s file in this matter.

IT IS SO ORDERED.

L. Linares, U.S.D.J.
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IN THE UNITED STATES DISTRICT COURTFOR THE DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA and )THE STATE OF NEW JERSEY )
Plaintiffs, )

) CiviiActjonNo.v.
)

CORNELL-DUBILIER ELECTRONICS, )INC.,
)
)Defendant. . )

cONsENT DECREE
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I. BACKGROUND
A. The United States of America (“United States”), on behalf of the Administrator ofthe United States Environmental Protection Agency (“EPA”), filed a complaint in this matterpursuant to Section 107 of the Comprehensive Environmental Response, Compensation, andLiability Act of 1980, 42 U.S.C. § 9607, as amended (“CERCLA”), seeking reimbursement ofresponse costs incurred and to be incurred for response actions taken or to be taken at or inconnection with the release or threatened release of hazardous substances at the Cornell-DubilierElectronics Superflind Site in South Plainfield, Middlesex County, New Jersey (the “Site’s).B. The State ofNew Jersey (the “State”) has also filed a complaint against thedefendant and the United States m this Court alleging that CDE and the Settlmg Federal Agenciesare liable to the State under Section 107 of CERCLA, 42 U S C § 9607, and under the NewJersey Spill Compensation and Control Act, N.J.S.A. 58:10-23.11 et seq., the Industrial SiteRecovery Act, N.J.S.A. 13:1K6, etseq., and the common law Of nuisance, negligence and strictliability, all with respect to the Site. The State in its complaint seeks reimbursement of responsecosts incurred and to be incurred for respOnse actions taken or to be taken at ‘or in connecti6n withthe release or threatened release of hazardous substances at the Site.

C. The Settling Federal Agencies that have entered into this Consent Decree do notadmit any liability arising out of the transactions or occurrences alleged in any coutiterclaimasserted by Settling Defendant or any claim by the State..
D. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA plaöed the Site onthe National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in theFederal Register on July 28, 1998. 63 Fed. Reg. 40182-01.

From 1994 through 1998, EPA sampled the soil, sediment, buildings and air at,the

3
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Site. On March 31, 1999, in response to a release ora substantial threat of a release of a
hazardous substance at or from the Site, EPA commenced a Remedial Investigation and
Feasibility Study (“RJIFS”) for the Site pursuant to 40 C.F.R. § 300.430.

F. In 1998 and 1999, Cornell-Dubilier Electronics, inc. (“CDE”) entered into two
separate Administrative Orders on Consent pursuant to which CDE agreed to perform removalactions to address contamination at ‘thirteen residential properties in South Plainfield in the
vicinity of the former Cornell-Dubilier Electronics facility (the “Facility”) located at 333
Hamilton Boulevard, South Plainfleld, New Jersey.

G. On or about September 30, 2003, EPA issued a Reconi ofDecinon (“ROD”) fr
Operable Unit 1 (“OU 1”) of the Site, selecting a remedial action for contaminated residential,
commercial and municipal properties in.South Plainfield, in the vicinity of the Facility. The OU 1remedy consists of excavating soil with concentrations ofpolychiorinated biphenyls (“PCBs”) inexcess of 1 part per million and disposing of it off-Site, interior cleaning to rexntive PCB

contaminated dust, and the investigation ofadditional properties in a defined study area during the
remedial design phase to determine which, if any, additional properties will require remediation.
The OU 1 work is continuing.

H. On or about September 30, 2004, EPA issued a ROD for OU 2 of the Site. The
OU 2 remedy addresses contaminated, soils and buildings at the Facility. It requires demolition
ftheFacility buildings, excavation and off-Site disposal of buried capacitors and some of the
contaminated soils, on-site treatment by thermal desorption of contaminated soils, and capping ofthe remainder. EPA has completed the building demolition, excavation and off-Site disposal ofthe buried capacitors and associated soils, and thermal desorption. The final steps of the OU 2’

remedy, including off-Site disposal of soil that could not be treated, and capping, are continuing.

4.
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I. EPA is presently preparing the RJ/FS for OU 3 (addressing contaminated Sitegroundwater) and the RIJFS for OU 4 (addressing contaminated soil and sediments in the BoundBrooic).

J. As of September 30,2011, EPA had incurred response costs at the Site ofapproximately $133,672,577. As of December 7,2010, the State had incurred response costs notinconsistent with the NCP at the Site of approximately $5,513,582. In 2007, EPA recovered pastcosts of $203,249 in an. administrative settlement with D.S.C. ofNewark Enterprises, Inc., the currentowner of the Facility, in 2008, EPA also recovered $5,799,341.58 through the bankruptcyproceeding of Dana Corporation, a former owner of the Facility, in resolution ofEPA’s Proof ofClaim. EPA will incur additional response costs in the future as it continues investigating andremediating the Site. For the purposes ofthis Consent Decree, EPA estimates that its response costsfor thç Site will total $365,516,812.
.

K. Section 107(f) of CERCLA, 42 U.S.C. § 9607(f), provides for recovery ofdamages for injuries to, destruction of or loss of natural resources caused. by releases of• hazardous substances. to the environment. Injured resources may include, but are not limited to,birds; mammals, fish and other wildlife, and plants, and their supporting habitats at or nearfacilities. CERCLA specifies that the United States, acting througl the National Oceanic and• Atmqpheric Administratioii (“NOAA”) and the United States Department of thc Interior(“DOT”), among other agencies, and the State, acting through the New Jersey Departfrient ofEnvironmental Protection, are authorized to act on behalf of the public as trustees of naturalresources to recover such damages, as well as the reasonable costs ofassessing their injury,destruction, or loss. Under CERCLA and the governing natural resource damage assessmentregulations, the measure of damages includes the cOst to restore, replace, or acquire the equivalent

5
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ofthe injured natural resources, plus the reasonable costs of assessing the damages. For the
purposes of this Consent Decree, NOAA and DOT presently estimate that the aforementioned
Natural Resource Damages at the Site are $93.8 million. NOAA and 1)01 recovered $185,407.75
through the bankruptcy proceeding ofDana Corporation in resOlution of their ôlaim set out in the
United States ProofofClaIm with respect to the Site filed in that proceeding.

L. The United States has reviewed Financial Information and Insurance Information
submitted by CDE to determine whether CDE is financially able to pay response costs incurred and
to be incurred and Natural Resourc’e Damages at the Site. Based upon this Financial Information and
Insurance Lnformatidn, the United States has determined that CDE has limited finaticial ability to pay
for response costs incurred and to be incuUed and Natural Resource Damages at the Site.

M. In the New JerseS’ Coverage Action (defined infra in Paragraph 3.p), CDE is
currently seeking to recover insurance proceeds relating to the Site allegedly due under a
number of policies written by various insurers. The insurance ompanies that are named in the
New Jersey Coverage Action reftAsèd to provide a defense or indemnity to CDE with respect to
claims against CDE relating to the Site.

N. The United States, the State, nd CDE agree, and this Court by entering this
Consetit Decree finds, that this Consent Decree has been negotiated by the Parties in good
faith, that settlement of this matter will avoid prolonged and complicated litigation between the
Parties, and that this Consent Decree is fair, reasonable, and in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,
ADJUDGED, AND DECREED:

IL JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant. to 28

6
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U.s.C. § 1331, 1345 and 1367 and 42 U.S.C. § 9607 and 9613(b) and also has personal
jurisdiction over CDE. Solely for the purposes of this Consent Decree and the underlying
complaints, CDE waives all objections and defenses that it may have to jurisdiction of the Court orto venue in this District. CDE consents to and shall not challenge entry of this Consent Decree orthis Court’s jurisdiction to enter and enforce this Consent Decree.

ilL PARTIES BOUND
2. This Consent Decree is binding upon the United States and the State, ad uponCDE and itS ueors and assigns Any change in ownership or corporate or Vother legal status,V

V including, but not limited to, any transfer of assets or real Or personal property, shall in no way
- alter the status àr responsibilities of CDE under this Consent Decree. V

V

V

V
V

V

V DEFiNITIONS
V V

VV

V
Unless otherwise expressly provided herein, terms used in this Consent Decree that

V are:deflned in CERCLA or in regulations promulgated under CERCLA shall have the meaningassigned to them in CLRCLA or in such regulations Whenever terms listed below are used in thisConsent Decree or in any appendix attached hereto, the following definitions shall apply:
V

V
V

V a. “Allstate Settlement” shall mean the Settlement Agreement entered into by CDE,
V

Federal Pacific Electric Company (“FPB”), and Allstate insurance Company (“Allstate”), signedV

by Allstate on January 19, 2005, resolving the claims of CDE and FPE in connection with theSite under certain insurance policies issued by a predecessor-in-interest of Allstate, NorthbrookInsurance Company.
V

V

V

b. “CERCLA” shall mean the Comprehensive Environmental Response,
V

V

V
Compensation, and Liability Act of 1980, as amended, 42 US.C. § 9601,et seq.- V

V c. “Consent Decree” or “Decree” shall mean this Consent Decree and all appendices

7
V
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attached hereto (listed in Section XVIII). In the event of conflict between the body of this Consent
Decree and any appendix, the body of this Consent Decree shall control.

d. The term “day” shall mean a calendar day. In computing any period of time
under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal
holiday, the period shall run until the close of business of the next working day.

e. “DOl” shall mean the UnitedStatesDeparttnent ofthe Interior and any successor
departments, agencies or instrumentalities of the United States.

V

V

V

V

V V. f• “DOr’ shall mean the United States Department ofJustice and any successor
V V

VV departments, agencies
or instrumentalities of the United States. V V

V

V

V

V

V

g. “Effective Date” shall be date upon WhiCh this Consent Decree is entered by
:

V

• V V V the Court as recorded on the Court docket, or, if the Court instead issues an order approving the
Consent Decree, the date such order isrecôrdëd on theV Court docket.

V

V

V

V

V

V

h. “EPA”shall. mean the United taies Environmental Protection Agency and any
.

V
V

successor departments, agencies or
in.strumentallfies of the United States.

V
V

•

V

I. “EPA Hazardous Substance Superfun&Vshall man the Hazardou Substance
V

V

Superfind established by the Internal Revenuç Code, 26U.S.C. § 9507.
VV V•

j. “Financial Information” shall mean those financial documents identified in
V

V

Appendix B.
•

V

k. “Insurance Claims” shall mean (I) thos claims asserted, or which are in the
V

future asserted, judicially or administratively, by CDE against insurance companies pursuant to
Vthe terms of insurance contracts, and related agreements, for defense, indemnity, bad faith,

aad attorneys fees, in connection with Plaintiffs’ claims undet the environmental laws
V V

concerning the Site or the Site along with other Sites; (2) those causes Of action asserted, or.. V

V V
V

V

8
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‘‘hich are in the future asserted, by CDE for defense, indemnity, bad faith, and
attorneys fees inthe New Jersey Coverage Action; (3) all demands by CDE for payment pursuant to the AllstateSettlement; and (4) all claims concerning the Site or the Site along with other sites asserted byCDE against insolvent insurers, or insurers in any insolvency, receivership, liquidation,regulatory. supervision, scheme of arrangement (solvent or insolvent), or similar proceeding,including all such proceedings relating to The Home Insurance Company or to any subscribers or

participants in any London Market insurance coverage. -

1. “Insurance Information” shall mean those insurance documents identified inAppendix C.
V

V m. “Insurance Proceeds” shall mean (1) any money recoveredVby or on behalf ofCDE in connection with any of the Insurance Claims after the date CDE submits to the UnitedStates its signature page tothis Consent Decree; and (2) the money currently held by counsel onbehalf of CDE that was received pursuant to Paragraph 4.1 ofthe Allstate Settlement.Notwithstanding the foregoing, however, “Insurance Proceeds” si all not include any moniesrecovered by CDE in connection with.the Settlement Agreement entered into between and
V

oflg CDE, FPE and Allstate Insurance Company on or about December 20, 2007 with respect
V

to the Dismal Swamp Site, the Newark Site, and the Royce Site.
V

V

V
n. “Interest” shall mean interest at the rate specified for interest on

investm
ents ofthe EPA Hazardous Substance Superfund established by 26 USC § 9507, compounded annually onOctober 1 of each year, an accordance with 42 U S C § 9607(a) The applicable rate of interestshall be the rate

Vj

effect at the time the interest accrues. The rate of interest is-subject to changeV

on October 1 of each year.
V

V

- o. “Natural Resource Damages” shall mean damages recoverable
pursuant to

-
V

V

9
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Section 107 of CERCLA, 42 U.S.C. § 9607, for injury to, destrudión of, or loss of natural
resources at the Site including, but not limited to, costs of assessment and costs of restoring,replacing or acquiring the equivalent of injured or lost natural resources.

p. “New Jersey Coverage Action” shall mean Home Insurance Company v.
Cornell-Dubiier Electronics, Inc., CA. No. MER-L-5 192-96, MER -L-2773-02, and MER—L463-05 (N.J Super. Mercer County).

q. “NOAA” shall mean the National Oàeanic and Atmospheric Adthinistration and anysuccessor departments, agencies àr instrumentalities of the United States.
r. “Paragraph” shall mean a portion ofthis Consent Decree identified by an Arabicnumeral or an upper or lOwercase letter.

s. “Parties” shall mean the United States, the State; and CDE.
t “Plaintiffs” shall meiinthe United Stateson behalfofEPA. NOAA and DOl, and theState.

u. “Section” shall mean a portion of this Consent Decree identified by a Rçman• numeral.

v. “Settling Federal Agencies” shall mean those departments, agencies, and
instrumentalities of the United States identified in Appendix D, which are resolving any clamswhich have been or could be asserted against thein with regard to this Site as provided in thisConsent Decree.

w. “Site” shall mean the Comell-Dubiier Electronics, Inc. Superfund Site,
encompassing approximately 26 acres and located in South Plainfield, Middlesex County, NewJersey. The Site is generally shown on the map that is Appendix A and includes all areas towhich contamination has migrated from the Facility, but does not include the Woodbrook Road

10
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Superfund Site (also known as the Dismal Swamp Site) in South Plainfleld, New Jersey.
x. “State” shall mean the State of New Jersey.

y. “State Response Costs” shall mean all costs incurred and to be incurred by theState or its political subdivisions or their agents or any person with written, approval from theState, at or in connection with the Site and in the (i) removal or attempted removal of hazardoussubstances, or (ii) taking of reasonable measures to prevent or mitigate damage to the.puhlic
health, safety or welfare, including but not limited to public or private property, including
wildlife and other natural resources, and shall include costs incurred by the State for the
indemnification and legal defense ofcontractors pursuant to Sections 1 through 11 ofP.L. 1991, c.373 C.58:10-23.I lf8) through 58:10-23.1 if19), pursuant.to N.J.S.A. 58:10-23.1 lb. State.

• Response Costs shall not include amounts reimbursed to the State by EPA.
z. “Trustees” shall mean the trustees for natural resources at the Site,. ineludingDOI,• NOAA, and the New Jersey Department of Environmental Protection.
aa. “United States” shall mean the United States of America, and each department,agency and instrumentality of the United States, which includes without limitation EPA, the• Settling Federal Agencies, and-the federal Trustees.

-

V. OJECTflS
••

-.

4. bjtctive f the Paties in efltering into this Cônsént bre re to protctpublic health or welfare or the environrneiit at the Site by the implementation of respóné aetidniat the Site, to reimburse response costs of the Plaintiffs, and to resolve the claims of the Plaintiffsagainst CDE and any claims which have been, could have been, or could be asserted against theUnited States with regard to this Site as providedin this Consent Decree.

11
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VI. JUDGMENT

5. CDE hereby stipulates to liability to the United States and the State for Natural
Resouree Damages and for claims asserted in the Complaints in this consolidated action under
Section 107 of CERCLA, and under, inter alia, the New Jersey Spill Compensation and Control
Act, NJ.S.A. 58:10-23.11 et seq., in the amount of $367,453,449. By so stipulating, CDE does• not admit to liability for any intentional violation of law but only to strict and retroactive liability
arising frOm acts or omissions that CDE asserts it did not know, expect, oriñtend at the time
would cause harm or liability.

6. With respect to claims asserted by the United States for EPA’s respOnse costs,• judgment is hereby ectered against CDE in the amount of $271,944,508. The United States can
recover on this judgment Only in the manner and to the extent provided in this Cànsent Decree.•

7. With respect to the Natumi Resouree bmages claims asserted by the Tnstees,
judgment is hereby entered against cDE in’théán ount of $75,040,000. The Trustée cnrecö,er Onihis judgmexit only in the manner and to the extent provided in this Consent Dèree.

8. With respect to the clair sasserted 1y the State for State RespOnse COsts,
judgment is hereby entered against CDE in the amount of$20,468,941. The State can recover on
this judgment only in the manner and to the. extent provided in’this Consent Decree.

9. Upon approval and entty of this Consent Decree by the Court, this Consent Decree
V shall cçnstitute a final judgment in this action between nd among the United States, the State,andCDE.

VVV

V

V V

V
IL INSCE CLMMS

V

V

V

V
V 10. CDE shall use best efforts, including, but not limited to, litigation, to maximize theV

Insurance Proceeds. Thc terni “best efforts” shall not require CDE tO pursue claims other than the

V

V

V

V 12 V
V
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Insurance Claims.
-

II. Notice and Demand to Insurance Companies
a. No later than five (5) days after the lodging of this Consent Decree, if CDE hasnot already done so, CDE shall provide notice of this Consent Decree to each of the insurancecompanies against which CDE has asserted a claim under the policies identified in Appendix E.

b. No later than ten (10) days after the Effective Date, if CDE has not already doneso, CDE shall submit a written demand for payment of the amounts required under Paragraphs 6,7, and 8 of this Consent Decree (or the policy limits, whichever is lower) under each insurancepolicy identified in Appendix E.

12. Escrow Account for Insurance Claim Litigaüon Expenses
a. Within fourteen (14) days of submitting to the. United States its executedalgnature page to this Consent Decree, CDE hal1 deposit $ l25O,O0O into, an interest-bearingesciow account (the “I,itigation Expçnses.Escrow Account”), to. be held solely for the pwposesof satisfying CDE’s litigation expenses incurred after creation of the escrow account inprosecutmg the Insurance Claims, paying the fees, including tax preparation fees, associated withthe Litigation Expenses Escrow Account, and paying any taxes on interest earned on the fu±ids inthe Litigation Expenses Escrow Account. .CDE shall make subsequent deposits, to the LitigationExpenses Escrow Account of $l,000;000 on the first and second anniversaries of the EffectiveDate of this Consent Decree, provided however, that if any withdrawal reduces the balance of theAccount to below $100,000, then no later than twenty (20) days after such withdrawal CDE shalldeposit into the Litigation Expenses Escrow Account additional funds sufficient to bring theAccount balance up to at least $200,000. The amounts of any such deposits made to replenishthe Litigation Expenses Escrow Account may be deducted from the next annual payment due

13
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pursuant to this Paragraph 12.a. CDE shall continue funding the Litigation Expenses Escrow
account in accordance with the procedures set forth in this Paragraph .12.a and in Paragraph 12.b
hereof until such time as CDE’s deposits to the Account have totaled $3.25 million.

b. CDE shall make the deposits to the Litigation Expenses Escrow Account required
by Paragraph 12.a even if the Insurance Claims have been resolved. To the extent that funds
remain in the Account after the resoLution of all Insurance Claims, those funds shall be
Oonsidered Insurance Proceeds subject to the distributions prescribed under the terms of Section
VIII hereof.

c. The escrow agent of the Litigation Expenses Escrow Account shall be selected by
•CDE but shall be subject to approval by EPA. Other than as set forth in Paragraph 12.a, no fimls
may be withdrawn from the Litigation Expenses Escrow Account. The Account shall be
established iii accordance with the escrow agreement attached as Appendi F to this Consent
Decree oras otheirwise agreed in writing by CDE and the United States.

ci. If any of the InsuranCe Claims remain unresolvedand the $3.25 million (plus any
áccruOd interest) has been fully utilized in the prosecutionof such claims, prosecution of such
unresolved Insurance Claims shall thereafter be carried out on behalf of CDE by counsel
pursuant to a coritingentfee arrangenientconsistent with this Consent Decree. Such arrangement
shall provide for “best efforts” toward thO continued prosecution of the Insurance Claims until
iresolution, whether through trial and appeal(s), if necessary, or settlement. All proceeds from
sucih continued prosecution of Insurance Claims shall be considered Insurance Proceeds under
this Consent Decree and any fees due to counsel under the contingent’fee arrangement referenced• above shall not operate to reduce the amount of Insurance Proceeds due to the United States and
the State pursuant to Section VIII. of this Consent Decree.

14
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e The contingent fee agreement ber.veen CDE and counsel for the continued
litigation of the Insuranêe Claims shall bç subject to approval by the United States.

f. All funds remaining in the Litigation Expenses Escrow Account shall be released
from escrow and returned to CDE within twenty (20) days of the date of a court order denying
entry of this Consent Decree.

13. CDE shall provide the United States with a quarterly written report describing the
status of the Insurance Claims and the efforts that (DDE has made during that quarter to secure
Insurance Proceeds. Such reports shall include copies of any filings, transcripts, or rulings in
litigation undertaken by CDE in order to recover Insurance Proceeds. Such reports shall also
include copies of any settleinentagreement resolving one or more Insurance Claims and copies of
the:Litigation Expenses Escrow Account statements showing any deposits made to the Litigation
Expenses Escrow Account and the balance remaining in the Litigation Expenses Escrow Account.
The statements shall be accompanied by a certification signed by CDE or its authorized
representative certifying that the payments made fróm’.the Litigation Expenses Escrow Account
are consistent with the purposes of the Litigation &penses Escrow Account. Plaintiffs reserve
the right to seek a detailed accounting of inter alia, the amount andrecipient of payments made
from the Litigation Expenses Escrow Account and CDB reserves the right to seek to have such
materials designated as Confidential Business Information. Unless otherwise agreed to in
writing by the Parties, the first report shall be due ‘thirty (30) days after the Effective Date and
ieports shall be required until CDE provides a written certification that all Insurance Claims have
been resolved.

14. Within ten (10) days of CDE’s receipt of notice, that it is to be paid Insurance
Proceeds, CDE shall provide the United States with written notice thereof CDE’s notice to the

15
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United States shall include copies of any correspondence or vritten information received from
any insurance company or indemnitor of any insurance company regarding any amounts that will
be paid to or on behalf of CDE.

VIIL PAYMENTS

15. CDE - Payments to the United States and the State

a. In addition to the payments required under Paragraph 16, and pursuant to the
procedures set forth in Paragraph 21.a, CDE shall make three payments of $349,389 each to the
United States. CDE shall make the first payment within thirty (30) days after the Effective Date,
shall make the second payment on the first anniversary of the Effective Date, and shall make the
third payment on the second anniversary ofthe Effective Date. CDE shall pay Interest on the
second and third such payments, calculated from the date of lodging ofthis Consent Deéree

‘through the date ofpayment of the amounts specified in this Paragraph 15.a.
b. In addition to the payments required under Paragraph 17., and pursuant to the

procedures set forth in Paragraph 23, CDE shall make three payments of $20,611 each to the
State, CDE shall make the first payment within thirt (30) days after the Effective Date, and shall
make the second and third payments on the first and second anniversaries of the Effective Date.
CDE shall pay Interest on the second and third such payments calculated from the date of
lodging of this Consent Decree through the date ofpayment of the amounts specified in this
Paragraph l5.b.

.16. CDE - Payments to the United States

After the Effective Date and in full satisfaction of the judgment amounts set forth in
Paragraphs 6 and 7 (but without affecting the deposits required pursuant to Paragraph 12 ‘and the
payments required pursuant to Paragraph 15 a), CDE shall pay to the United States, within twenty

16
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(20) days of receipt, and pursuant to the procedures set forth in Paragraph 23:
a. 94.4% of the Insurance Proceeds recovered under the Allstate Settlement;
b. 78.8% of that portion of the total recovered Insurance Proceeds up to. andincluding $20,000,000, excluding sums recovered under the Allstate Settlement; plus
c. 71.3% of that portion of the total recovered insurance Proceeds exceeding$20,000,000 up to and including $50,000,000, excluding sums recovered under the AllstateSettlement; plus

d. 74.9% of that portion of the total regoveredI.nsurance Proceeds exceeding.$50,000,000 up to and including $75,000,000, excluding sums recovered under the Allstate,Settlement; plus

e 77 4% of that portion of the total recovered rnsurance Proceeds exceeding$75,000,000 up to and including $100,900,000, excluding sums recovered undçr the AllstateSettlement, plus

f 78 4% of that portion of the total recovered Insurance Proceeds exceeding$100,000,000, excluding sums recovered under the Allstate Settidment.
17. CDE Payments to th State

After the Effective Date and infu satisfaction of the judgment amount set forth inParagraph 8 (but not including the deposits required pursuant to Paragraph 12 and thepayments required pursuant to Paragraph I 5.b), CDE shall pay to the State, within twenty(20) days of receipt, and pursuant to the procedures set forth in Paragraph 23:
a. 5.6% of the Insurance Proceeds recovered under the Allstate Settlement;
b. .4.6% of that portion of the total recovered Insurance Proceeds up to and including$20,000,000 excluding sums recovered under the Allstate Settlement; plus

1

17
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c. 4.2% of that portion of the total recovered Insurance Proceeds exceeding
$20,000,000 up to and including $50,000,000, excluding sums recovered under the Allstate
Settlement; plus

d. 4.4% of that portion of the total recovered Insurance Proceeds exceeding
$50,000,000 up to and including $75,000,000, excluding sums recovered under the Allstate
Settlement; plus

e. 4.6% of that portion of the total recovered Insurance Proceeds exceeding
V$75,000,000 up to and including $100,000,000, excluding sums recovered under the Allstate

Settlement; plus
V

V

V
V

V 4.6% of that portion of the total recovered Insurance Proceeds exCeeding V

$100,000,000, excluding sums recovered under the Allstate Senlemerit.
V =

18. The Insurance Proceeds remaining after payment in accordance with Paragraphs
16 and 17 shall be placed by CDE in an interest-bearing escrow account (the “Proceeds EsCrow

V

V Account”). A.f CDE sUbmits its signature pageto the Consert Decree, fiin&i in the Proceeds
V Escrow Account shall be used byCDE solely topay any of the following: (1)fees; including tax

preparation fees, associated with the Proceeds Escrow Account and any taxes on interest earned
on the fond in theProceeds Escrow Account; (2) fees due to counsel under the contingent fee
arrangement apprOvedpursuant to Paragraph 12.f; (3) fees or costs incuired with respect to

V
defense or resolution (whether by settlement or payment of any judgment) of any claims asserted V

against CDE under CERCLA, under any state environmental law, Or under any common law
Vcause of action which is based on environmental conditions at any site. V

V
19. Tn addition to the Interest due on payments by CDE pursuant to Paragraph 24,

CDE shall pay additional Interest on its payment amounts due pursuant to Paragraph 15 calculated

18
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as follows: -

a. if CDE executes and returns this Consent Decree to the United States on or before
‘21 days after CDII receives an execution copy of the Consent Decree, no additional Interest shall
accrue;

b. if CDE executes and returns this Consent Decree to the United States more than
21 days after it receives an execution copy of the Consent Decree, additional Interest shall be
paid until the date of lodging of this Consent Decree. CDE shall make any payment required by
this Paragraph 19 pursuant to the procedures set forth inParagraph 21.a.

20. Payments on l3ehalf of Settling FederalAgencies
a. As soon as reasonably practicable after the Effective Date, the United States, on

behalf of the Settling Federal. Agencies, shall pay (i) $13,049,281 into the Cornell-Dubilier
Electronics Site Special Account within the EPA Hazardous Substance Superfind; and (ii)
$2,2 1,200 into the Natural Resdurce Damage Assessment and Restoration Fund (subject to
disbursement only on the request of all of the Trustees). Ifthepayment to EPA required by this
Paragraph is not made as soon as reasonably practicable, the appropriate EPA Regional Branch
Chief may raise any issues relating to payment to the appropriate DOJ Assistant Section Chief
for the Environmental Defense Section. In any event, if this payment is not made within 120
days after the Effective Date, EPA and DOJ have agreed to resolve the issue within 30 days in
accordance with a letter agreement dated December 28, 1998.

b. As soon as reasonably practicable after the Effective Date, the United States, on
behalf of the Settling Federal Agencies, shall pay to the State $982,204 in reimbursement of
State Response Costs.

-

c. In the event that the payments required by Paragraphs 20.a and 20.b are not made

19
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within thirty (30) days after the Effective Date, Interest on the unpaid balance shall be paid at the
rate established pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), calculated from
the Effective Date through the date of the payment.

d. The Parties to this Consent Decree recognize and acknowledge that the payment
obligations of the United States, on behalf of the Settling Federal Agencies, under this Consent
Decree can only be paid from appropriated funds legally available for such purpose. Nothing in
this Consent Decree shall be interpreted or construed as a commitment or requirement that any
Settling Federal Agency obligate or pay funds in contravention of the Anti-Deficiency Act, 31
U.S.C. § 1341, or any other applicable provision of law.

21. Instructions for All Payments to the United States by CDE
a. Unless otherwise agreed upon by the Parties, any payments by CDE to the UnitedStates required under this Consent Decree which are less than $9.9 million shall be made at

https:Ifwww.pay.:gov to the U.S. Depa tixrent of Justice account, in accordance with instructionsprovidedto CDE by the Financial Litigation Unit (“FLU”) of the United States Attorney’s Officeforthe District of New Jersey after the Effective Date. Any payments tothe United States
• exceeding $9.9 million may be made by FedWire.Electronic Funds Transfer (“EFT”) to the U.S.

V

V

Department of Justice account in accordance with current EFT procedures, and in accordance
with instructions provided to CDII by the FLU after the Effective Date. The FLU shall provide
the payment instructions to: Victor Whitworth, Chief Fihancial Officer, Cornell-Dubilier

V Electronics, Inc., 140 Technology Place, Liberty, SC. 29657, vwhitwOrth@cde.com, on behalf ofV

CDE.. CDII may change the individual to receive payment instructions on its behalf by providing
written notice of such change in accordance with Section XVI (Notices and Submissions).

V VVS:. .
V b. The payment instructions provided by ieELU shall include a Consolidated Debt

V

20
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Collection System (“CDCS”) number. All payments to the United States by CDE shall reference
the CDCS Number, EPA Site/Spill ID Number 02-GZ and DOJCase Number 90-i i-2-08223/2,

c. At the time of any payment to the United States, CDE shall send notice to the
United States and EPA in accordance with Section XVI (Notices and Submissions), and to the
EPA Cincinnati Finance Office by email at acctsreceivable.cinwdepa.gov, or by mail at 26
Martin Luther King Drive, Cincinnati, Ohio 45268. Such notice shall also reference the CDCS
Number, Site/Spill ID Number 02-GZ, and DOJ Case Number 90-11-2-08223/2.

d. Any payment received after 4:00 p.m. Eastern Time shall be credited on the next
business day.

22. Application of Payments to the United States

Upon receipt of payments by CDE to the United States utider this Conset Decree, the
United States shall apply the funds as follàws: (i)784% shill be Iéppsitéd in the Cornell-Dubilier
ElecfrOnics Site Special Account within the EPA Hazardous Substance Supèrfund tà be ret med
and ued to conduct or fiunñce response actiàns at or in cànnection with the Site, or to be
transferred by EPA to the EPA Hazardous Substance Superfund , (ii) 21 6% shall be deposited in
iheNatural Resource Damage Assessment and Restàration Fund, and will be subject. to
disbursement only. on the request of all of the Trustees.

23. Instructions for All Payments td the State

Unless otherwise agreed upon by the Parties, payirients to be made to the State under this
Consent Decree shall be made by electronic funds transfer in accordance with instructions to be
provided by the State and using the following infomiation:
Receiving Bank: Wells FargoBankABA Number: 121000248Account Number for Deposit: Hazardous Discharge Fund - 21-00007132552AcopntNne:

.
.

. N.J. Hazardous Discharge Fund

21
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Upon completion of the transfer,the payor shall fax a copy of the payment information to
Roger Butler, N.J. Division of Law (09) 984-5189. This copy shall reference State ofNew
Jersey v. Cornell-Dubilier Electronics, Inc. Any payment received after 4:00 p.m. Eastern Time
shall be credited on the next business day.

IX. FAILURE TO COMPLY WITH CONSENT DECREE
24. Interest on Late Payments

If CDE fails to make any payment to the United States or the State under Section VIII by
the required due date, Interest shall continue to accrue on the unpaid balance through the date of
payment.

25. Stipulated Penalties

a. If any amounts due to the United. States under Section VIII are not paid by’ the
required date; CDE shall be in violation of this Consent Decree and shall, pay to the United
States, as astipuiatedpenalty, in addition to the Interest required by Paragraph 24, 1% of the
amount of the late payment per day that such payment is late.

-

b. If any a ounts due to the State un4er Section VIII’?re not paid by the required
date, CDE shall be in violation of this Consent Decreç and shall pay to the State, as a stipulated
penalty in addition to the Interest required by Paragraph 24, 0.5% of the amount of the late
payment per day that such payment is late.

c, If CDE does not comply with Section XIV (Access to Information) or Section XV
(Retention of Records and Certification), CDE shall be in violation of this Consent Decree and
shall pay to the United States, as a stipulated penalty, $750 per violation per day of such
noncompliance.

d. If CDE does not comply with Section XIV (Access to Information) oi Section XV

22
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(Retention of Records and Certiflcation), CDE shall be in violation of this Consent Decree and
shall pay to the State, as a stipulated penalty, $375 per violation per day of such noncompliance.

e. If CDE does not comply with the requirements of Section VII (Insurance Claims),
CDE shall be in violation of this Consent Decree and shall pay to the United States, as a
stipulated penalty, $1500 per violation per day of such noncompliance.

f. If CDE does not comply with the requirements of Section VII (Insurance Claims),CDE shall be in violation of this Consent Decree and shall pay to the State, as a stipulated
penalty, $750 per violation per day of such noncompliance.

g. Stipulated penalties aredue and payable within thirty (30) days oithe date of thedemand for payment of the penalties by the Unitcd States or the State.
h. All payments to the United States under this Paragraph shall be made in

accordance with the procedures in Paragraph 21 and, in addition, shall be identified as
“stipdf&ed penalties.”

i. All payments to the State under this Paragraph shall be inade in accordance ‘eiththe procedures in Paragraph 23 and, in addition, shah be identified as “stijtilated penaltIes.”
j. Penalties shall accrue as provided in this Paragraph regardless of whether EPA orthe State has notifie CDE of the violation or made a demand for payment, but need only be paid.ipon demand. All penaltirs shall begin to accrue on the day after payment is due and shallcontinue to accrue through the date of payñient. Nothing herein shall prevent the simultaneousaccrual of separate penalties for separate violations of this Consent Decree.

26. If the United States or the State brings an action to enforce this Consent Decreedue to a failure of CDE to comply with this Consent Decree, CDE shall reimburse the UnitedStates and the State for all costs of such action, ineludmg but not limited to costs of attorney

23
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time, consultant and expert fees, and other litigation costs.
-

27. Payments made under this Section shall be in addition to any other remedies or
sanctions available to Plaintiffs by virtue of CDE’s failure to comply with the requirements of this
Consnt Decree.

28. Notwithtanding any other provision of this Section, the United States and/or the
State may, in their unreviewable discretioti, waive payment of any portion of the stipulated
penalties that have accrued pursuant to this Consent Decree. Payment of stipulated penalties shall
not excuse CDE from payment as required by Section VIII (Payments) or from performance-of
any other requirements of this Consent Decree.

X. COVENANTS BY PLAINTIFFS
29. - United States

In cqnsideration of the payments that shall be made by CDE under the terms of this .

Consent Decree and except as specifically providcd in Section XI (Reservation of Rights by
Plaintiffs), the United States covenants not to sue or to take administrative action against CDE

- or, to the extent set forth in Paragraph 34 hereof; its former corporate parent FPE, pursuant to
Sections 106 and 107(a) of CERCLA, 42 U.S.C. §* 9606 and 9607(a),and Section 7003 of the

• Resource Conservation and RecoveryAct (“RCRA”), 42 U.S.C. § 6973, with regard to the Site.
With respect to present and future liability, these covenants shall take effect upon receipt by EPA
and the Trustees of all payments required by Section VIII (Payments) and any Interest or
Stipulated Penalties due thereon under Section LX (Failure to Comply with Consent Decree).
These covenants not to sue are conditioned upon the satisfactory performance by CDE of its
obligations under this Consent Decree, including but not limited to: l).payment of all amounts
due under Section Vifi (Payments), including any conditional payment obligations; 2) all

24
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obligations of Section VII (Insurance Claims); and 3) payment of any Interest and stipulated.penalties due under Section IX (Failure to Comply with Consent Decree).
30. In consideration of the payments that will be made by the United States, on behalfof the Settling Federal Agencies, under the terms of this Consent Decree, and except as

specifically provided in Section XI of this Consent Decree, EPA covenants not to take
administrative action against the Settling Federal Agencies pursuant to Sections 106 and 107(a)of CERCLA,42 U.S.C. §* 9606 and 9607(a), and Section 7003 of RCRA, 42 U.S.C. § 6973,with regard to the Site. EPA’s covenant shall take effect upon the receipt of the payment by theUnited States,, on behalf of the Settling Federal Agencies, required by Section VIII (Payments).EPA’s covenantis conditioned upon the satisfactory performance by Settling Federal Agenciesof their obligatión under this Consent Decree. EPA’s covenant extends only to the SettlingFederal Agencies and does not extend to any ‘other person.

31 State of New Jersey

ln consideration of the payments that shall be made by CDE under the terms of thisConsent Decree and exceptas specifically provided in Section XI (Reservation of Rights byPlaintiffs), New Jersey covenants not to’ sue or to take administrative action against CDE or, tothe extent set forth in Paragraph 34 hereof, its former corporate parent FPE pursuant to Section• 107(a) of CERCLA, 42 U.S.C. §9607(a, and Sectioti 7002 of RCRA, 42 U.S.C. § 6972, the• New Jersey Spill Compensation and Control Act, N.J.S.A. 58:10-2111 et seq., the industrial SiteRecovery Act, N.J.S.A. 13:1 K-6 et seq., and the common law of nuisance, negligence and strictliability, with regard to the Site. With respect to present and future liability, these covenantsshall take effect upon receipt by the Statç of all payments required by Section VIII (Payments).’and any. Interest or Stipulated Penalties due thereon under Section IX (Failurc to Comply with

25
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Consent Decree). These covenants not to sue are conditioned upon the satisfactory performance
by CDE of its obligations under this Consent Decree, including but not limited to: I) payment of
all amounts due under Section VIII (Payments), including any conditional payment obligations;

•2) all obligations of Section VII Insurance Claims); and 3) payment of any Interest or stipulated
penalties due under Section IX (Failure to Comply with Consent Decree).

32. In consideration Of the payments that will be made by the United States, on behalf
of the Settling Federal Agencies, under the teims of this Consent Decree, and except as
specifically provided in Section XI of this Consent Decree, the State covenants not to sue the
United States pursu at to Section 1O7(a) of CERCLA and Section 7002 of RCRA, 42 U.S.C.
§ 6972, the New Jersey Spill Coni.penaflon and Control Act, N.J.S.A. 58:10-23.11 et seq., the
Industrial Site Recovery Act, N.J.S.A. 13:1 K-6 et seq., and the common law of nuisance,
negligence and strict liability, with regard to the Site. The State’s càvenant hall take effeCt
upon the receipt of the payment to the State by the United States, pn behalf of the Settling
Federal Agencies, required by Section VIII (ayments). The.State’scovenant is conditioned
upon the satisfactory performance by Settling Federal Agencies of their obligations under this
Consent Decree. The State’s covenant extends only to the United States nd does not extend tà
any other prson.

33. The covenants not to sue set forth in Paragraphs 29 and 31 are Conditioned upon
the veracity and completeness of the Financial Information and the Insurance Information
provided to EPA by CDE and the financial, insurance, and indemnity certifications made by
CDE in Paragraph.52. If the Financial Information or the Insurance Information provided to

.EPA by CDE, or the certification made by CDE in Paragraph 52, is subsequently determined by
EPA to be false or, in any material respect, inaccurate, CDE shall forfeit all payments made .

.
. ..
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pursuant to this Consent Decree and the covenants not to sue set forth in Paragraphs 29 and
3 land the contribution protection as to CDE in Paragraph 44 shall be null and void. Such
forfeiture shall not constitute liquidated damages and shall not in any way foreclose the United
States’ and/or the State’s right to pursue any other causes of action arising from CDE’s false ormaterially inaccurate information.

34. The covenants not to sue set forth in Paragraphs 29 and 3lextend only to CDEand its former corporate parent, FPE, and do not extend to any other person. Notwithstandingany other provision in this Consent Decree, the covenant not to sue FPE only extends to FPE’spotential derivative liability in connection with the Site, and does not extend to liability in
connection with the Site that is the result of the consequences ofthe acts or omissions of FPEthat were not known, agreed to or participated in by CDE, its directors, officers, oreniployees.

XL RESERVATION OF RIGHTS BY PLAINTIF?S
35. The covenants set forth in SetiOnX above do not pertain to any matters otherthan those expressly specified in that Section. The United States and the State resei-ve, and thisConsent Decree is without prejudice to, all, rights against CDE, and EPA and the Trustees and theState reserve, and this Consent Decree is without prejudice to, all rights against the SettlingFederal Agencies, with respect to all other matters, including but not limited to, the following:

a. liability based on a failure by CDE or the Settling Federal Agencies to meet arequirement of this Consent Decree;

b. criminal liability of,CDE;

c. liability based on the ownership or operation of the Site by CDE or a SettlingFederal Agency when such ownership or operation commencesafter signature of this Consent
.Decree;

.

- .

.
. .. ‘ “-‘‘
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d. liability based on CDE’s or a Settling Federal Agency’s transportation, treatment,
storage, or disposal, or the arrangement for the transportation, treatment, storage, or disposal of
hazardous substances, pollutants, or contaminants at or in connection with the Site after signature
of this Consent Decree;

e. liability arising from the past, present, or future disposal, release or threat of
release of a hazardous substance, pollutant, or contaminant outside of the Site.

36. Notwithstanding any other provision of this Consent Decree, EPA, the Federal
Trustees and the State reserve, and this Consent Decree is without prejudice to, the right to
reinstitute or reopenthis action against CDE, or to comnience a new action against CDE seekingrelief other than as provided in this Consent Decree, if the Financial InfOrmation or the InsuranceInfOrmatiozi provided by CDE, or the certification made by CDE pursuant to Paragraph 52, is

false or in any material respect inaccurate.

XIL COVENANTS NOT TO SUE BY CDE AN]) SETrLING FEDERAL AGENCIES
37. CDE covenants not to sue and agrees ndt to assert any claims or causes of actIonagainst the United States or the State, or their cOntractors or employees, with respect to the Site

and this Consent Decree, including but not’ limited to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfundbased an Sections l06(b)2), 107, Ill, 112, or 113 of CERCLA, 42 U.S.C. §9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision oflaw; or

b. any claim arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution, the New Jersey COnstitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended,
or at common law.

-
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38. Except as provided in Paragraphs 40 and 46, the covenants not to sue set forth in
Paragraphs 37 and 41 shall not apply in the event the United States or the State brings a cause of
action Or issues an order pursuant to any of the reservations set forth in Section XI (Reservations
ofRights by Plaintiffs), other than in Paragraph 3 5.a (claims for failure to meet a requirement ofthe Consent Decree) or 35.b (criminal liability), but only to the extent that CDE’s or the SettlingFederal Agencies’ claims arise from the same response action or response costs that the UnitedStates or the State is seeking pursuant to the applicable reservation.

39. Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or40 C.F.R. § 300.700(d). Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim against the Spill Fund within the meaning ofN J S A 58 10-23 ilkorNJ.A.C. 7:IJ.

40. CPE agrees not to assert any claims and to waive all claims and causes of action(includiEgbut not limited to claims or causes of action under Sections 107(a) and 113 of
CERCLA) that itmay have for response costs, and for natun rsource dárnágésañd assessmentcosts relating to the Site, against any other persOn who is a potentially responsible party underCERCLA at the Site. This waiver shfl not apply with respect to any defense,. claim, Or càus ofaction that CDE mayhave against any person if stich personasserts a claim or cause of actionrelating to the Site against CDE.

• 41. Covenant by Settling Federal Agencies.
Settling Federal Agencies hereby agree not to assert any direct or indirect claim for

reimbursement from the Hazardous Substance Superfund (established pursuant to the InternalRevenue Code, 26 U.S.C. § 9507) through CERCLA Sections l06(b(2), 107, 1 11 112, 113 or
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any other provision of law with respect to the Site or this Consent Decree. This covenant does
not preclude demand for reimbursement from the Superfund of costs incurred by a Settling
Federal Agency in the performarice of its duties (other than pursuant to this Consent Decree) as
lead or support agency under the National Contingency Plan (40 C.F.R. Part 300).

42. CDE reserves, and this Consent Decree is without prejudice to, contribution
claims against the United States based upon th liability of Settling Federal Agencies in the event
any claim is asserted by the United States or the State against CDE under the authority of or
under any of the reservations set forth in Paragraph 35, other than in Paragraph 35.a (claims for
failure to meet a requirement of the Consent Decree) or 35.b (criminal liability), but only to the
same extentand for the same matters, transactions, or occurrences as are raised in the claim of
the United States or the State against CDE.

-

XIII. EFFECT OF SETrLEMENT/CONTRIBUTION
43. Except as provided in Paragraphs 29, 31, 34, 40 and 46, nothing in this Consent

Decree shall be construed to create any rights in, or grant any cause of action to, any person not a
Party to this Consent Decree. Except as provided in Paragraph 40 and Paragraph 46, each of the
Parties expressly reserves any and alirights (including, butnot limited to, under Section 113 of
CERCLA,42 U.S.C. § 9613), defenses, claims, demands, and causes of action which it may
have with respeèt to any matter, transaction, or occurrence relating in any way to the Site against
any person nOt a Party hereto. Nothing in this Consent Decree diminishes the right of the United
States, pursuant to Section 1 13(f)(2) and (3) of CERCEA, 42 U.S.C. 9613 § (f)(2) and (3), to
-pursue any such persons to obtain additional response costs or response action or to enter into
settlements that give rise to contribution protection pursuant to Section 113(f)(2) of CERCLA,

• 42 U.S.C. § 9613(f)(2). Nothing iii this Consent Decree is intended to limitor otherwise restrict
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CDE’s right to recoup from its insurers or any indemnitor of its insurers any of the sums CDE is
paying or liability to which it is stipulating pursuant to this Consent Decree.

44. The Parties agree, and by entering this Consent Decree this Court finds, that this
settlement constitutes ajudicially-approved settlement for purposes of Section 11 3(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2), and N.J.S.A. 58:10-23.1 lf.a.(2)(b), and.that CDE and the
Settling Federal Agencies are entitled, as of the Effective Date, to protection from contribution
actions or claims as provided by Section 11 3(f)(2) of CERCLA, or as may be otherwise provided
by law, for “matters addressed” in this Consent Decree. The “matters addressed” in this Consent
Decree are, all response actions taken orto be taken and all response costs incurred or to be
incurred, and all Natural Resource Damages, ator in connection with the $ite, by the United
States, the State or any other person; provided, however, that if the United States or the State
exercises rights under the reservations in Séctioti XI (Reservation of Rights by Plaintiffs), other
than’ih Paragraphs 35.a (claims for failure to meet a requirement of the Decree) or 35.b (criminal
liability), the “matters addressed” in this Consent Decree will no longer include those response
costs or response actions or Natural Resource Damages that are within the scope of the exercised
reservation, provided further, however, thatif the United States or the State exercises rights
against CDE under Piiragraph 36, such exercise shall not affect the contribution protection
granted to the Settling Federal Agenoies hereunder.

45. ‘ CDE shall, with respect to any suit or claim brought by itpursuant to Paragraphs
40 or 42, notify DOJ in writing no later than 60 days prior to. the initiation of such suit or claim.
CDE shall, with respect to any suit or claim for contribution brought against it for matters related
to this Consent Decree, notify EPA and DOJ and the State in writing within 10 days of service of
the complamt or claim upon it In addition, CDE shall notify EPA and DOJ and the State within

31

Case 2:12-cv-05407-JLL-MAH   Document 129   Filed 10/03/14   Page 32 of 59 PageID: 5899



Case 2:12cv-05407-JLL-MAH Document 28-3 Filed 04/11/13 Page 33 of 74 PagelD: 1273

10 days of service or receipt of any Motion for Summary Judgment, and within 10 days of
receipt of any order from a court setting a case for trial, for matters related to this Consent
Decree.

46. In any subsequent administrative or judicial proceeding initiated by the United
States or the State under any reservation in Section Xl (Reservation of Rights by Plaintiffs), CDE

-shall not assert, and may not maintain, any defense or claim based upon the principles of waiver,
res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based-upon
any contention that the claims raised by the United States or the State in the subsequent
proceeding were or should have been brought in the instant case;provided, however, that nothingin this Paragraphaffects the enforceabilit,’•of the Cbvenants by Plaintiffs set forth in Section X..

XIV. ACCESS TO INFORMATION
-

47. CDE shall provide to EPA and the State, upon request, copies of all records,.
reports, or information (hereinafter referred to as “Records”) within their possession or control orthat of their contractors or agents relating to the implementation of this Consent Decree,
ownership of the Site or operations at the Site, or other documents or information related to the
Site

• 48. Confidential Business Information and Privileged Documents
-

- a. CDE may assert business confidentiality claims covering part or all of the
Records submitted to Plaintiffs under this Consent Decree to the extent permitted by and in
accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. 2.203(b).
Records determined to be confidential by EPA will be accorded the protection specified in40
C.F.R. Part 2, Subpart B. If no claim of confidentiality accornpanies Records when they are
submitted to EPA or the State, or if EPA has notified CDE that the Records are not confidential
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under the standards of Section 1 04(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public
may be given access to such Records without further notice to CDE.

b. CDE may assert that certain Records are privileged under the attorney-client
privilege or any other privilege recognized by federal law, If CDE asserts such a privilege in lieuof providing records, it shall provide Plaintiffs with the following: 1) the title of the Record; 2)the date of the Record; 3) the name, title, affiliation (e.g., company or firm), and address of theauthor of the Record; 4) the name and title of each addressee and recipient; 5) a description of

the subject of the Record, and 6) the privilege asserted If a claim of privilege applies only to aportion of a Record, the Record shall be provided to the United States in redacted form to maskthe pnvileged portion only CDE shall retain all Records that it claims to be privileged until theUnited States has had a reasonable opportunity to dispute the privilege claim and any such
dispute has been resolved in CDE’ s favor. However, no Records created or generated pursuantto the requirements of this or any other settlement with the United States or the State pertainingto the Site shall be withheld on the grounds that they are privileged or confidential

49. No claim of confldentialityor privilege shall be made with respect to any data,including but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,
chemical, or engineering data, or any other records evidencing conditions at or around the Site.

XV. RETlNtION OF RECORDS AND CERTIFICATION
50. Until 10 years after the entry of this Consent Decree, CDE shall presOrve andretain all non-identical copies of Records now in its possession or cOntrol, or which come into itpossession or control, that relate in any manner to response actions taken at the Site or theliability of any person under CERCLA with respect to the Site, regardless of any corporateretention policy to the contrary.
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51. After the conclusion of the document retention period in the preceding Paragraph,
CDE shall notif’ EPA, DOJ and the State at least 90 days prior to the destruction of any such
Records, and, upon request by EPA or DOJ or the State, CDE shall deliver any such Records to
EPA or the State. CDE may assert that certain Records are privileged under the attorney-client
privilege or any other privilege recognized by federal law. if CDE asserts such a privilege, it
shall provide Plaintiffs with the fOllowing: 1) the title of the Record; 2) the date Of the Record; 3)
the name, title, affiliation (e.g., company or flrni), and address of the author of the Record; 4) the
name and title of each addressee and recipient; 5) a description of the subject of the Record; and
6) the privilege asserted. If a claim of privilege applies only to a portion of a Record, th Record
shall be provided to the United States iii redäcted form tO mask the privileged portion onIy CDE
shall retain all Records that they claim to beprivilegëd until the United States has had a.
reasonable opportunity to dispute the privilege claim and any such dispute has been resolved in
CDE’s favor. However, no records created or generated pursuant to the requirements ofthis or
any other settlement with the United States or the State shall be withheld on the grounds that

they are privileged.

52. Certifications
.

a. CDE hereby certifies that, to the best of Its knowiedge and belief, after thorough
inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any Records
(other than non-identical copies) relating to its potential liability regarding the Site since the
earlier of notification of potential liability by the United States or the State or the filing of suit
against it regarding the Site, and that ii has fully complied with any and all EPA and State
requests for information regarding the Site and CDE’s financial circumstances, including but not
muted to Insurance Information and indemnification mfonnataon, pursuant to Sections 104(e)

34

Case 2:12-cv-05407-JLL-MAH   Document 129   Filed 10/03/14   Page 35 of 59 PageID: 5902



Case 2:12cv-05407-JLL-MAH Document 28-3 Piled 04111113 Page 36 of 74 PagelD: 1276

and 122(e) of CERCLA, 42 U.S.C. § 9604(e) and 9622(e), and State law.
b. CDE hereby certifies that, to the best of its knowledge and belief, after thorough

inquiry, it has submitted to EPA financial information that fairly, accurately, and materially sets
forth its financial circumstances, and that those circumstances have not materially changed
between the time the financial information was submitted to EPA and the time.CDE executes
this Consent Decree;

c. CDE hereby certifies that, to the best of its knowledge and belief, after thorough
inquiry, it has fully disclosed any information regarding the existence of, and payments due
under, any insurance policies or indemnity agreements that may cover claims relating to its
liability at the Site, and submitted to EPA such insurance policies, indemnity agreements, and
information.

53. The United States acknowledges that each Settling Federa Agency (1) is subject
to all applicable Federal record retention laws, regulations, and policies; and (2) has certified that
it has flullycomplied with any and all EPA and State requests for information pursuant to Section
104(e) and 12(e) of CERCLA, 42 U.S.C. § 9604(e) and 9622(e), and Section 3007 of RCRA,
42U.S.C.6927.

XVI. NOTICES ANT) SUBMISSIONS
54. Whenever, under the terms of thi Consent Decree, written notice is required to begiven or a report or other document is required to be sent by one Party to another, it shall be

directed to the individuals at the addresses specified below, unless those indivichtals or their
successors give notice of a change to the other Parties in writing. All nOtices arid submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as
specified in this Section shall constitute complete satisfaction of any written notice requirement
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of the Consent Decree with respect to the United States, EPA, DOJ, the Settling Federal
Agencies, the State, and CDE, respectively.

As to the United States:

AstoDOJ:

Chief, Environmental Enforcement SectionEnvironment and Natural Resources DivisionU.S. Department of Justice
P.O.Box7611
Ben Franklin Station
Washinto D.C. 20044-7611

Re: DOJ Number 90-11-2-08223/2

and

Chief, Environmental Defense SectionUnited States Department of JusticeEnvironment and Natural Resources DivisionP.O. Box 23986
Washington D.C. 20026-3986

Re: DOJNürnber9O-ll-6-18511

Asto EPA:

Cornell-Dubilier Electronics Site Remedial Project ManagerNew Jersey Remediation Branch
-United States Environmental Protection AgencyRegion 2, 19th Floor

V290 Broadway
New York, NY 10007-1866

omel1-Dubilier Electronics Site AttorneyOffice of Regional Càunsel
V

United StatesEnvironmental Protection Agency
VV

V

Region 2, 17th Floor
V290 Broadway V

: V

New York, NY 10007-1866 V

V
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As to the State:

Attn: Section Chief
Hazardous Site Litigation Section
Division of Law
Richard J. Hughes Justice Complex25 Market Street
Post Office Box 093
Trenton, New Jersey 08625-0093

As to CDE:

Cornell-Dubilier, Electronics, Inc.

Robert S. Sanoff
Jonathan M. Ettinger
Foley Hoag LLP
155 Seapàrt Blvd
Boston, MA 0.210

V

email: rsanofffo1eyhoag.com and jmefoleyhoag.com

XVII. RTENTtON OF JURISDICTION
55. This Court shall retain jurisdiction over this matter for the purpose of interpretingand enforcing the terms of this Consent Dcree.

V XVIII. INTEGRATION/APPENDICES
56. This Consent Pecree and its appendices constitute the final, complete and

exclusive agreement and understanding between the Partiós with respect to the settlement
embodied in this Consent Decree. The Parties acknowledge that there are representations,agreements or understandings relating to the settlement other than those expressly contained in

V
th1SVCOflSCUt Decree. The following appendices are attached to and incorporated intO this V

Consent Decree:
V

“Appendb A” is the map Of the Site.
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“Appendix B” is a list of the financial documents submitted to EPA by CDE.
“Appendix C” is the list of insurance documents submitted to EPA by CDE.
“Appendix D” is the complete list of the Settling Federal Agencies;
“Appendix E” is the list of insurance policies.

“Appendix F” is the Escrow Agreement.

XIX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
57. This Consent Decree shall be lodged with the Court for. a period of not less than

thirty (30) days for public notice and comment. The United States and the State each reserves
the right to withdraw or withhold its consent if the comments regarding the Consent Decree
disclose facts or considerations which indicate that this Consent Decree is inappropriate,
improper, or inadequate. CDE consents to the entry of this Consent Decree without further
notice.

58. If for any reason this Court should decline to approve this Consent Decree in the
form presented, this Consent Decree is voidable at the sole discretion of any party and the terms
of the Consent Decree may not be used as evidence in any litigation between the Parties.

XX. SIGNATORIES/SERVICE
59. Each undersigned representative of CDE, the Assistant Attorney General for the

Environment and Natural Resources Division of the United States Department of Justice, and the
Administrator, New Jersey Spill Fund, certifies that he or she is authorized to enter into the terms
and conditions of this Consent Decree and to exe tile and bind legally such Party to this
document

60. CDE agrees not to oppose entry of this Consent I)ecree by this Court or to
challenge any provision of this Consent Decree, utiless the United States has notified CDE in
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writing that it no longer supports entry of the Consent Decree.

61. CDE shall identify, on the attached signature page, the name and address of an
agent who is authorized to accept service of process by mail on its behalf with respect to all
matters arising trnder or relating to this Consent Decree. CDE agrees to accept service in that
manner and to waive the formal service requirements set forth in Rule 4 of the Federal Rules of
Civil Procedure and any applicaMe local rules ofthis Court, including but not limited to, service
of a summons. The Patties agree that CDE need not file an answer to the complaint in this action
unless or until the Courtexpressly declines to enter this Consent Decree.

j
SO ORDERED THIS AY OF

___________G1

Unitedttes District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United Statesand State ofNew Jersey v. Cornell-Dubilier Electronics, Inc, relating to the Cornell DubiierElectronics Superfluid Site.

FOR THE UNTThD STATES OF AMERICA

Assistant Attorney General
En.ronment and Natural Resources DivisionUed/State epartment of Justice

HA7A
PETER K. KAUTSKY
RACHEL K. EVANS.
Trial Attorneys
Environmental Enforcement SectionUnited States Department of JusticeEnvironment and Natural Resources DivisionP.O. Box 7611
Ben Franklin Station
Wash n, D.C. 20044-76.11
(20 51 3907

ANG
Trial Attorney
Environmental Defense Section
Environment and Natural Resources DivisionU.S. Department of Justice
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-0996

PAUL J. FISHMAN
United States Attorney•

PETER O’MALLEY
Assistant U.S. Attorney
District ofNew Jersey
970 Broad Street, 7th Floor

. : .Newark, NJ 07102
.

.
.

40.
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter. of United Statesand State ofNew Jersey v. Cornell-Dübilier Electronics, Inc., relating to the Cornell DubilierElectronics Superfund Site.

FOR THE UNiTED STATES OF AMERICA (CO)NUED)

WALTER MUGDAN
Director
Emergency and Remedial Response DivisionRegion2.
U.S. Environmental Protection Agency290 Broadway
New York, New York 10007-1866.

SARAH FLANAGAN
Assistant Regional Counsel
Office of Regional Counsel
U.S. Environmental Prototion Agency290 Broadway
New York, New York 10007-1866
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*

FOR THE STATE OF NEW JERSEY
DEPARTMENT OF
ENVIRONMENTAL PROTECTION

ANTHONY 3. FARRO
Adiiiiñistrator
New Jersey ensation Fund
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States andState ofNew Jersey v Cornell-Dubilier Electronics, Inc, relating to the Cornell DubiherElectronics Superfund

.Date:.444..
KEVINF.KA.

.. ACtiflg Assistant Director
Enforàment and Information SupportEernent

=
..:. cndoNAzIk

-. Assistant Cornmissioner
* Natural. & Historic Resources

Date.:

EDE(
Deputy Attorney General
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KEVINF.KATRINA
--

Acting AssiStant Director
Enforceniènt and Information Suppcrt Element.

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States andState ofNew Jersey v. Cornell-Dzsbilier Etectroniós, Inc.,:relating to the Cornell DubilierElectronics Superfimd Site

FOR THE STATE OF NEW JERSEYDEPflff.OF
V• V

V
V

• ENVIRONMENTAL PROTECTION

Date:
V

V

V ANTHONY J.VFARRO V

V

V

V•V V

V

•V

V

V V V
V : Administrator V

V

V

V

•• New Jcrsey Spill Compensation Fund

Datç:_______

V

Date: V

Assistant Commisioner
V

V

f V VV

VV Natuai & Histc Resources

V 42
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of UnitedStates andState ofNew Jersey v. Cornell-Dubilier Elecfronics, Inc., relating to the Cornell DubilierElectronics Superfund Site.

FOR DEFENDANT CORNELL-DUBILIERELECTRONICS, INC.

Date:________

VICTOR WHITWORTH
ChiefFinancial Officer

Agent Authothed to Accept Service on BehalfofAbove-signed Party:

Jonathan Ettinger, Esq.
Foley Hoag LLP
Seaport West
155.Seaport Boulevard
Boston, MA 02210-2600
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APPENDIX A
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APPENDIX B

Financial Information Provided by Cornell-Dubilier Electronics, [nc,
Federal Tax Returns for Kaplan Electronics, Inc. and Subsidiaries, including Cornell-DubilierElectronics, Inc., for fiscal years ended August 31, 2002 through August 31, 2008.
Consolidated Financial Reports for Kaplan ELectronics, Inc. and Subsidiaries for the fiscal yearsended August 31, 2002, 2003, 2005 and 2006.

Internal Revenue Service Auditor’s Letter dated January 2006 for fiscal year ended August 3’,2005.

Cornell-Dubilier Electronics, Inc. and Subsidiaries Statement of Operations, Balance Sheet andStatement of Cash Flows (Unaudited) for nine months ending May 31,2006.
Statement of Officer Compensation for Calendar Years 2006 to 2008 (prepaEed for EPA byCornell-Dubilier Electronics, Inc.).

IRS Auditor’s Report dated August 8, 2007 for fiscal year ended August31; 2006.
Consolidated Financial Reports for COmelI-Dubilier Electronics, Inc. and Subsidiaries for:1)fiscal years ended August 31, 2007 and 2008; 2) fiscal years ended August 31,2008 and 2009; andfiscal years ended August 31,2009 and 2010.

Federal Tax Returns for CDE Holdings, Inc. and Subsidiaries, including Comell-DubilierElectronics, Inc., for fiscal years ended August 31, 2008 and August 31, 2009.
Cornell-Dubilier Electronics, Inc. and Subsidiaries statement of Cash Flows (lJnaudited) forfiscal year ending August 31, 2008 and month ending September 30, 2008.
Cornell-Dubilier Electronics, Inc. and Subsidiaries Consolidated Financial Reports for the yearended August31, 201 1

Cornell-Dubi her Electronics, Inc. and Subsidiaries Consolidated Statements of Income andBalance Sheets for six months ended February 29, 2012
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APPENDIX C

Insurance Information Provided by Cornell-Dubilier Electronics, Inc

1. insurance Policies

CDE has provided copies ofall insurance policies in effect from 1959through September 1, 1983 issued to CDE, and its corporate affiliates,including Federal Pacific Electric Company, UV Industries, Inc.Reliance Electric Company and Exxon Corporation, pursuant towhich CDE has sought and/or is seeking coverage for the Site.
2. Settlement Agreements

CDE has proyided copies of all settlement agreements that resolveclaims under environmental laws for insurance coverage for the Siteor the Site among other sites (“Settlement Agreements”), except whenprevented from providing such Settlement Agreements byconfidentiality provisions within them, in which case CDE informedEPA of the restrictions on its ability to provide the SettlementAgreenient and EPA obtaiii d the Settlement Agreements directly
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APPENDfXD

Settling Federal Agencies

Department of the Arthy

General Services Administration, as a successor to the Defense Plant Corporation
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APPENDIXE

Rome Insurance Co.

NEC 9543121 7/1/62 -7/1/65
NEC 9544303 7/1/65 -711/68
NEC 9544304 (alleged)
NEC 9559165 7/1/68 -7/1/71
HEC 9794317 7/1/71 - 7/1172

Continental Casualty Co. (CNA)
RDX8936473 7/1/72-7/1/75

Midland Insurance Company In Liquidation)

XL 145488 4/22/75 - 4/1/78
XL 148163 4/1/78-4/1/79

North River Insurance Co.

JU0313 4/1/77-4/1/78
JU0506 4/1/78-4/1/79

Wrenford Insurance Co. (reinsured and assumed by UnitedInsurance Co.)

B49027 3/29179 - 7/1/79

Various London Market Insurers (Lloyds):

CK4294 5/21/59 - 7/1/62
CK4295 5/21)59 - 7/1/62

K56745 5/21/59-7/1162
K56746 5/21/59-7/1/62
K56747 5/21/59 - 7/1/62

6141NC5606 3/29/79 - 7/1/79
6141NC5607 3/29/79-7/1/79
6l41NC5608 3/29/79-7/1/79
6141NC7762 3/29/79-7/1/79
64/NC7760 3/29/79 - 7/1/79
64/NC7761 3/29/79 - 7/1/79
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8OBHI 799
80B111800
8OBH1 801
80BH1802
8OBH1 803.
8OBH1 804
80BH1805
80BH1806
80BH1807

IHB 14830
1HBi4840

IHB 14850
1HB 14860
•fl 1487.0

• IHR 14880
1HB 14890
IHW 14900

• .1HB 14910

1/1/08- 111/81
1/1/08 - 1/1/81
1/1/08 — 1/1/81
1/1/08 — 1/1/81
1/1/08 — 1/1/81
1/1/08 - 1/1/81
111/08 - 1/1/81
1/1/08 - 1/1/81
1/1/08 - 1/1/81

1/1/81 - 1/1/82
• 1/1/81 — 1/1/82

1/1/81 - 1/1/82
1/1/81- 1/1/82
1/1/81 - 1/1182
1/1/8 1 1/1/82

• 1/1/8:1_ 1/1/82
1/1/81 — 1/1/82
1/1/81 - 1/1/82

• 2!CAi95O:
21CA 16960
2KA19.7O
2KA 16980

• 2KA 1690
2KA 17000
2KA17010
2KA 17020

3KA 06700
3KA 06710
3KA 06720
3KA 06730
3KA 06740
3KA. 06750
KA 06760

1/1/82- 1/1/83
1/1/82- 111/83
1/1/82 - 1/1/83
1/1/82 -1/1/83
1/1182 - 1/1/83
1/1/82- 111/83
I/1/2- 1/1/83.
1I118- 1/1/83

11/1/82 —11/1/83
11/1/82- 11/1/83
11/1/82- 11/1/83
11/1/82 - 11/1/83.
11/1/82- 11/1/83
11/1/82— 11/1/83
1111/82- 11/1/83
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= Appendix F

ESCRoW AGREEMENT
THIS EscRow AGREEMENT dated as of August 14, 2012(the”Agreement”) is by andbetween Comell-Dubilier Electronics, Inc., a Delaware corporation (“CDE”) and RBS Citizens,N A a national banking association acting by and through its Institutional Services Group withan office at 870 Westminster Street, Providence, Rhode Island 02903, as escrow agent (the‘Escrow Agent”)

WHEREAS, CDE has entered. into a consent decree (the “Consent flecree’) with thUnited States and the $tate ofNew Jersey in the action:capioned United States v. C&nellDubilier Electronics mc, which will be lodged in federal district court in New Jersey; and
WHEREAS, CDE is obligated under the Consent Dectee to pay certain amounts mto aninterest-bearing escrow account (the “Escrow Account5’),which funds ithall be held solely for the

• .

. puoesofsatisfdng CDE’s litigation expenses incui±ed after creation of the Escrow Accotintan prosecuting the Insurance Claims as that term is defined In the Consent Decree, paying thefees, including tax preparation fees,.assóciated with this Esciw,Accóunt, ayinganytaxeson interest earnedàn the funds in this Escrow Account; and
•

.
V.

WHnREAS, pursuant to the Consent Decree, CDErs obligated to deposit into the EscrowAccount the sum of $3,250,000 to be held by the Escrow Agent upon the terms and conditionsset fbrthherern (the “Escrow Amount”) Sunultaneons wztl the execution ofthis Agreement,CDE wall deposit the sum of $1,20,000 The remainder of the Escrow Amount hall bedeposited by CDE into thø Escrow Account in equal installments on the first and secondanniversary of the effective date of the Consent. Decree unleth any ithdra*aI redu es the .
balance in the Escrow Accoiwt to below $1 00000 an which case CDB will wtthui 20 days ofsuch withdrawal deposit sufficient additional funds to bring the balance in the Escrow Accountto $200,000

Now, THsi1uoaB, in consideration ofthe promises and the mutual covenants andagreements herein contained, the parties hereto agree as follow
1 Establishment-of Escrow

(a) CDE hereby appoints the Escrow Agent to serve as agent for the purpose ofholding and distributing the Escrow Account upon the terms and conditions herein set forth, andthe Escrow Agent accepts such appointment subject to the terms and conditions hereofSimultaneously with the execution of this Agreement, CDE has caused to be deposited in theEscrow Account the sum of $1,250,000. On the first and sicondivearisoftheEffutiveDate ofthe Consent Decree, CDE shall depositinto the Escrow Account the additional sun 0f$1 000,000 (the “Anniversary Deposits”), provided however, that in the event any withdrawalreduces the balance in the Escrow Account to below $100,000, CDE shall accelerate that portionof its Anniversary Deposits necessary to raise thbalance in the Accpunt o at least $200,000witlijn 20 days of such withdrawal. Under no circumstancO.will CDE deposit more than the
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Escrow Amount into the Escrow Account. Notwithstanding anything to the contrary, in no eventshall the Escrow Agent be liable forthe sufficiency of the Escrow Account.
(b) All funds in the Escrow Account shall be invested inU.S Treasury Bills with• maturities no longerthan 30 days era U.S Treasury Money MarketMutual Fund with dailyliquidity as selected by the Escrow Agent. Investmçnt earnings received on ally invçstmènt shall.be credited to the Escrow Account and may be reinvested as provided herein The Escrow Agentshall have no liability for any loss inoinred on any investment. In the event atldto the extent anysuch investments are unavailable with respect to any portion of the Escrow Account (includingunavailability due to inadequate minimum amounts) the Escrow Agent shall otherwise have noduty to invest (or otherwise pay interest on) such Escrow Funds

(c) Promptly upon the establishment of the Escrow Account, the Escrow Aentsball.provide CDE with an escrow statement showing the initial balance in the Escrow Account.Thereafter, the Escrow Agent will provide to CDEquarterly statements showing the balance inthe Escrow Account.

2 Distribution ofFunds from the Escrow Account.
Funds shall be distributed from the Escrow Account in accordance with the followingterms and conditions:

. :
(a) The Escrow Agent shall pay any invoice within 20 days of receiving it from CDE,provided that the invoice is signed by CDE or its authorized representative, and states the amountof the payinant, uiIo of the payment, and the identity of the payee

• (b) When any distribution from the Escrow Account brings the balance below$100,000, the Escrow Agent shall immediately notify CDE and advise CDE of the amount• necessary to bring the balance above $200,000 •
. :

(c) Upon receiving tiotice from CDE that.thirty (30) days have elapsed since (i theUnited States has detenninedtó withdraw from the Coiisent Decree, (ii) the curt •ha detenninednot to enter the Consent Decree (and all appellate rights havebeen exhausted or have expired), or• (iii) entry of the Consent Decree has been reversed on appeal (and all appellate rights have beenexhausted or have expired), the Escrow Agent shall disburse to. CDE.äll. dsrhicipai an&.interest) in the Escrow Account, to the extent of available cash promptlyupoz receipt of suchwritten notice or, to the extent such funds are invested, within one business day after receipt bythe Escrow Agent of the proceeds thereofupon matunty of such investments Payment shall bemade to Foley Hoiig LLP on behalfof Comell-Dubiher Electromcs, Inc and shall be delivered toJonathan M Ettinger, Foley Hong LLP, Seaport West, 155 Seaport Boulevard, Boston, MA02210.
•

3 Right to Rely, Judemnity Performance, Limitation of Liability of Escrow Agent
(a) CDE acknowledges and agrOes that the EscrOw Agent (I) duties are solelyministerial in nature and have been requested to the convenience OfCDE; (ii) shalinotbe• responsible for any of the agreements referred to herein, including the Consent Decree, but shallonly be obligated for the performance of such duties as are specifically set forth in tins
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Agreement; (iii) shah not be obligated to take any legal or other action hereunder which might inits judgment involve any expense or liability on its part unless it shall häe been furnichedwith• acceptable indemnification as determined in itä sole discretion; (iv) shall be entitled to rely onany document believed by it to be genuine and correct and to have been signed or sent by theproper person or persons or on other evidence or information decmed by it to be reliable andshall have no responsibility for determining the accuracy thereof; (v) shall have no responsibilitywhatsoever with respect to the undertakings ofany other party hereto or to any notices orundertakings of anyone not a party hereto; and (vi) may consult counsel satisfactory to it,including in-house counsel, and the opinion of such counsel shall be full and completeauthorization an4 protection in respect of any action taken, suffered or omitted byit hereunder ingood faith and in accordance with the opinion of such counseL With respect to any notice,instruction, including without limitation any wire transfer instruction set fOrth herein or set fOrthin a separate written instruction, communication or other action or inaction that may be taken byCOB hereunder, the Escrow Agent shall be entitle4 to rely upon written instructions executed• and delivered jointlyby CDE Representatives as defined inSection 13 below.
V

V

V

•• (b) CDE agrees to jndemnifyand hold harmless the Escrow Agentand each of itsV

V
V

directors, officers and agents appointed and acting in accordance with this Agreement.V
V (collectively, the “Indemnified Parties”). against all claims, losses, damages, costs, penalties,

V

•.fines and reasonable expenses (including reasonable expenses Of the Escrow Agent’s legal V
VV

V counsel) which rriay be paid,, incurred or suffered by any Indemnified Party by reason ofor as aresult of the Escrow Agents compliance with ItS duties SOt forth in this Agreement,VVor any
V

written instructions dehvered jointly to the Escrow Agent by the parties pursuant hereto, exceptto the extent that any such claim, loss, damage, cost, penalty, fine or expense results from gross

V

V negligence or willful misconduct on the part of such Indemnified Party as determined by: a final, VV V
V nonappe&ablejudgment of a court of competent jurisdiction. In no eyerit shall the EscroW. V:

VAgent be liable for indirect, punitive, special or consequential damages of any kind whatsoeverV
(including but not limited to lost profits), even if the escrow ageit has been advised of the

V

V Vpossibility of such losses or damages and regardless of the form of action.
V

CDE agrees to assume any and •hl obligations imposed floW or hereafter by any : V

V

V

V

V

V

V applicable tax law with respeci to the payment offunds from the EscroW Account, and to V

V

indemnify and hold the Escrow Agent harmless from and against any taxes, additions for late
V

V

• payment, interest, penalties and other expeOses, that may be assessed against the Escrow AgentV

in any such payment or other activities under this Agreement. CDE undertakes tO instruct the V
V

V• V Escrow Agent in writing ‘‘ith respect to the Escrow Agent’s responsibility for withholding arid
V

other taxes, assessments or other governmental charges, certifications and governmental V

V -reporting in connection with its acting

as Escrow Agent under this Agreement.: VCDE agrees toindemnify and hold the Escrow Agent harmless from any liability onaccount of taxes, • V

VV

V• assessments or other governmental charges, including without limitation the withholding orV deduction or the failure to withhold or deduct the sanie, any liability for failure to obtain
proper• : certifications or to prop ny report to governmental authorities, to which the Escrow Agent mayV

V
V

boor become subject iii connection with or which arises out of this Agreement, includingcosts V

and expenses (including reasonable legal fees and expenses), interest and penalties.
V •

V

V

V
• Notwithstanding the foregoing, in no event shall CDE be required to indemnif’ the Escrow

V V
V

Agent for any liability arising out of gross negligence or willful misconduct on the part of the
V• V Escrow Agent

V

V

V V

- :
-
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The indemni&ations set forth in this Section 3(b) shall survive the termination of (andany resignation or removal of the Escrow Agent under) this Agreement.
(c) It is furtheragreed that if any càntroversy arises, between the parties hereto orwith any third person, with respect to the Escrow Account or any part of the subject matter ofthis Agreement, its tenns or conditions, the Escrow Agent shall not be required to determine thesame or take any action in the premises, but may await the settlement of any such controversy by

final appropriate legal proceedings or otherwise as it may require notwithstanding anything in
this Agreement to the contrary, and in such event the Escrow Agent ball not be liable forinterest or damages The Escrow Agent shall not be obligated to institute or defend any legalproceedings which relate to the Escrow Account

(d) The Escrow Agent is not responsible for the genuineness, validity or title of anyproperty received by it from time to time putsuant to this Agreement.
The Escrow Agent shall have no liability forany actions or omissions of any other

party, or any failure or delay by any other party in performing or observing its duties hereunder(f) :CDEberebyefjfles that its federal a identification number is224)841070.The Escrow Agent shall be entitled to.request any party to whom futids are ilistributed:frntn theEscro* Account a certified taxpayer identification number on Form W.9. J the event the•Escrow Agent does not receive such certified taxpayer identification information on a timelybasis, CDE acknowledges that the Internal Revenue Code, as amended from time to time, mayrequire withholding of a portion ofany interest or other income earned on the investment oftheEscrow Account

4. Resignation, Removal, Successor.
.

. . .. . .

:
(a) The Escrow Agent may resign as escrow agent under this Agreement and thereby

• become discharge4frorn the obligations hereby created, by notice in writing given to CDE notless than thirtydays before such resignation is to take effect..
(b) Thc Escrow Agent may be removed with thirty (30) days notice by an instrumentin writing delivered to the Escrow Agent.and signed by CDE?

.
V.

•

(c) If at any time hereafter the Escrow Agent shall give notice of itsiesagnationpursuant to Section.4(a) h&eof, shall be rernoyèd pursuant to Section 4(b) hereof, orshall bedissolved or otherwise become incapable of acting, or the position of the Escrow Agent shallbecome vacant for any other reasce, (DDE shall promptly appoint a successor Escrow Agent.Upon such appointment such successor shall execute, acknowledge and deliver to its
• predecessor, and also to (DDE, an inatniment in writing accepting such appointment hereunderand agreeing to be bound by the terms and provisions of this Agreement. Thereupon suchsuccessor Escrow Agent, without any further act, shall become fully vested with all the rights,immunities, and powers, and shall be subject to all ofthe duties and obligations of itspredecessor and suchpredecessor Escrow Agent shall promptly deliver .th Escrow Account to

such successor pursuant to written instructions from (DDE
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(d) In the event that a successor Escrow Agent has not beenappointed within thirtydays of the date. of any such resignation, removal, dissolution, incapacity or vacancy, the Escrow• Agent or its legal representative shall deposit the Escrow Account with Foley bag LLP onbehalf ofCDE and shall be delivered to Jonathan M. Ettinger, Foley HoagLLP, Seaport West,155 Seaport Blvd, Boston, MA 02210. Upon so depositing the Escrow Account, this Agreemçnt
V

V shall terminate as to the Escrow Agent. V

V
V

V

V

V

•
V

V

(e)V ii the event the Escrow Agent is merged or consolidated with any other entity
= and as a result thereofthe Escrow Agent ceases to exist as a separate entity, or the Escrow Agentsells substantially all of its corporate trust business to another entity, then such surviving entity,• without any ftlrtherV act, shall become fully vested with all the rights, immunities, and powers,

V V

V
V and shall be subject to all of the duties and obligations of the Escrow Agent

V

V 5 V Termination. This Agreement shall terminate upon the disbursement of all funds in V
V accordance with Section 2-hereof.

V•

V V

V

V

V

V

V

V

6 Fees CDE agrees to pay, and shall be solely responsible for, all fees, disbursements and
V

V

V other expenses ohaiged by the Escrow Agent-for the performance of the Escrow Agent’s serviceshereunder, which may be changed on an anntial basis The current fee schedule is attachedhereto as Exhibit A The Escrow Agent shall be entitled to reunbursement on demand for allexenses incurred in connection with the administration ofthis Agreement or the EscrowAccount created hereby which are in excess of its compensation for normal services hereunder,
V including without limitation, payment ofany legal fees and expenses incurred by the EscrowAgent in connection with resolution of any claim by any party hereunder Upon COB’s writtenms&uotion in accordance with Section 2(a), property in the Escrow Account maybe used to payany such fees, disbursements or other expenses

7 Amendments and Supplements This Agreement may not be amended, modified orsupplemented by the parties hereto in any manner, except by an instrument in writing signed byV -
V or on behalfof CDE, the Escrow Aaeiit, the UCited States, an4 the State ofNew Jersey. In such

V

VV

event, the Escrow Agent ähall be entitled to receive and rely conclusively upon a certificate from
V CDE that the persons signing on behalfofthe United Statesand the State ofNew Jersey are theirauthorized representatives.

V

-
V

V

•V
V

V

V

VV V
V No Waiver. The terms and conditions of this Agreement may be waived oaiy by aV

V

written instrument signed by the party waiving complianoc. The failure of any party hereto toV V

- enforce at anytime any ofthe provisions of this Agreement shall in no way be construed-to be aV
V waiver of any such provision, nor in any way to affect

the validity of this Agreement or any partV - hereof or the right of such party thereafter to enforce each and every such provision. No waiver
V

V

of any breach of or non-compliance with this Agreement shall be held to be a waiver of any other
V

V
or subsequent breach or non—compliance. The rigits and. remedies herein provided afe VV cumulative and are not exclusive ofany tights or remedies that any party may otherwise have at

V

V • law or in equity. • V

V

V

•••
V

V

-

V

V

V

9. Governing Law. This Agreement shall be governed by, and construed and enforced inaccordance with, the substantive laws of The Commonwealth of Massachusetts, witbout regardto its principles of conflicts of laws. •
-

V • V
V

•
V
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10. Consent
to Jurisdiction and Service. CDE hereby absolutely and irrevocablyconsents and submits to the jurisdiction

ofthe courts in the Conmztinwealth of Massachusetts inconnection with any actions or proceedings arising out of 01 relating to this Agreement. In any.such action or proceeding brought by the Escrow Agent, CDE hereby, absolutely and irrevocably
V

V

V waives personal service of any summons, complaint, declaration or other process and hereby• absolutely and irrevocably agrees that the service thereof may be made by certified or registeredfirst-class mail directed to CDE at its address in accordance with Section 13 hereof. V

V

V

11 Force Majeure The Escrow Agent shall not be responsible for delays or failures inperformance resulting from acts beyond its control Such acts shall include but not be limited toacts of God, strikes, lockouts, riots, acts
ofwar, epidemics, governmental regulationssuperimposed after the fact, fire, coninumnicatioñ line failures, computer viruses, power failures,

•
V earthquakes or other disasters.

V

V

V

V

V
V

VV V V V 12. Reproduction of Documents. This Agreement and all documents ielating hereto,
V

V

V
Vpmvjly

or
hereafterflirnished, may be reproduced by anyphotograpiaio, Vphotostatic, Vmicrofilm, optical disk, micro-card, immature photographic or other similar process The partiesagree that any such reproduction shall be admissible n evidence as the original itself in anyjudicial or aclnnmstratuve proceeding, whether or not the original is in existence nd whether ornot such reproduction was made by a party in the regular course ofbusiness, and that anyenlargement, facannile or further reproduction of such reproduction shall likewise be admissible• V

inevidence.
•••VV• ..

V V
VVV:

V

VV

V

VV
•

VV

V

V V
V

13 Notice All notices and other communi.cations hereunder shall be in writing and shallbe deemed given if delivered by hand, sent by email with confirmation ofreceipt requested, sent
V

via a reputable courier service with confirmation ofreceipt requested, or mailed by registered orV
V certified mi1 (postage prepaid and returureceipt requested) to the parties at the following

V

addrescs (or at such other address for aparty as shall be specified by like flotice), and shall bedeemed given on date on Which delivered by hand or otherwise on the date of receipt asV

confirmed:
VV

V V

V

V

V
V

V
V V

V

V

‘V

‘

V V

To CDE’s Representative:.

V

V Victor Whitworth V

V

: ComèIl-Dubilier Electronics, Inc.
V

V • 140’ Technology Place
V

Liberty, SC 29657
V

V

V

V vwhitworth@cde.com V

V

Withcopyto:
V

V
• Jonathan M. Ettinger

Foley Hoag LLP
V

V :Vl55P01tB1
V

V
Boston,MA02210

V

V rsanofl foleyhoa .com
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To the Escrow Agent:
-

• Jean A.. Parrillo
V

V.

V V

V Vice President
.

V RBS Citizens, N.A.
V

•

. o Tripps Lane RTLI25
V

V

V

Riverside, Ri 02915
V

V

V T(401) 282-3836 .
V

V

V

••

V F401)455-5279
V

V

V

V

•C (401) 533-3986
V

V
V V Jean.A.Paniilo@citizensbank.com

V V

V

V

V

V V Overnight Mail Deliveries
V

V
V

V

V
V

V

. 10 Tripps Lane RTL 125V

V

V Riverside, RI 02915
V

A party may change its representative by providing 10 days written notice to the otherparty

14 ConstructaoVn of Agreement A reference to a Section shall mean a Section in thisAgreement unless otherwise expressly stated The titles and headings herein are for referencepurposes only and shall not in any manner limit the construction of this Agreement which shall
V beeonsidered as a whole.V The words “iuclude,””inckides” and “including” when used herenshall be deemed in each case to be followed by the words “without limitation.”V

V
V

V 15• EntireAgreement, Assignability, etc. Thi Agreement and other.agreemeuts among
V

the parties hereto as contemplated by or referred to herein constitute the entire agreement among
the parties with respect to thesubjectmatter hereofand supersede all other prior agreements andunderstandings, both written and oral, between the parties with respect to such subject matterThis Agreement shall be binding upon and inure to the benefit ofthe parties hereto and theirrespective successors and assigns. Thiá Agreement is notVintended. to confer upon any person.

•

. other than the partiOs heretO any rights or remedies hereunder, except as otherwise expresslyV
V provided herein and shall not be assignable by operation oflaw orotherwise:

16. Validity.. The invalidity or unenforceability of any provision of this Agreement shall:not affect the a1idity or enforceability of any other provision of this Agreement, each of which.shall remain in full force and effect. •
•

V

V• 17. Counterparts. This Agreement may be exeOuted in one or more counterparts, all ofV

V which together shall constitute one and the same AgreerEient
..

V
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18. Disputes. In the event a dispute should arise, the Escrow Agent shall be entitled torefrain from taking any aion and shall be entitled to petition a court of competentjurisdictionfor instruction.

IN WITNESs WHEREoF, the parties have causêdthis Escrow Agreement to be executed.as an
agreement under seal as of the date first written above.

RBfBNS N.AYTh

Name Jean A Parrillo
Title Vice President

CORNELL DUBILLER ELECTRONICS; INC.

By()JName: Victor Whitworth
Title: Chief Financial Officer
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