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. BACKGROUND

A.  The United States of America ("lgnited State:s“), on behalf of the
Administrator of the United States Environmental Protection Agency ("EPA"), the United
States Department of Interior (“DOt*), and the National Oceanic and Atmospheric
Administration (‘“NOAA"), filed a complaint in this matter pursuant to Sections 106 and
107 of the Comprehensive Environmentai Response, Compensation, and Liability Act
("CERCLA"), 42 U.5.C. §§ 9606 and 9607, Sections 3008 and 7003 of the Resource
Conservation and Recovery Act (“RCRA"), 42 U.S.C. §§ 63928 and 6373, and other
federal statutes.

B The United States in its complaint seeks, inter alia: (1) reimbursement of
costs incurred and to be incurred by EPA and the Department of Justice for response
actions with regard to the GE-Pittsfield/Housatonic River Site (“Site”), together with
accrued interest; (2) performance of studies and response work by the defendant at the
Site; and (3) damages for injury to, destruction of, or loss of natural resources, and for
costs of assessing natural resource damages together with accrued interest.

C. in accordance with the National Contingency Plan (“NCP"), 40 C.F.R. Part
300 and Section 121{f)(1)(F) of CERCLA, 42 U.S.C. § 8621(f)(1)(F), EPA notified the
Commonwealth of Massachusetts (the “State,” the “Commonwealth” or
"Massachusetts")l of negotiations with the General Electric Company (“Settling

Defendant”), regarding the impiementation of the response actions for the Site, and
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EPA has provided the State with an opportunity to participate in such negotiations and
be a party to this Consent Decree.

D. The State has filed a complaint against the defendant in this Court
alleging that the defendant is liable to the State under Section 107 of CERCLA, 42
U.S.C. § 9607 and M.G.L. c. 21E for, inter alia: (1) reimbursement of costs incurred and
to be incurred by the State for response actions with regard to the Site, together with
écérued-interest; (2) performance of studies and response work by the defendant at the
Site; and (3) damages for injury to, destruction of, or loss of natural resources. and for
costs of assessing natural resource damages, together with accrued interest. The
State's action has been consolidated with the action of the United States.

E. The State of Connecticut ("Connecticut’) has filed a complaint against the
defendant in this Court alleging that the defendant is liabie to Connecticut under
Section 107 of CERCLA, 42 U.S.C  § 9607, and Conn. Gen. Stat. §§ 22a-6(a)(3), 22a-
6a, 22a-16, 22a-427, 22a-432 and 228451, seeking. inter alia: (1) reimbursement of
costs incurred and to be incurred by Connecticut for response actions with regard to
the Site, together with accrued interest: (2) performance of studies and response work
by the defendant at the Site; and (3) damages for injury to, destruction of, or loss of
natural resources, and for costs of assessing natural resource damages, together with
accrued interest. Connecticut’'s action has been consolidated with the action of the
United States.

F. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1),
EPA notified the DOl and NOAA of negotiations with General Electric regarding the
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release of hazardous substances that may have resulted in injury to natural resources
under Federal trusteeship and encouraged the trustee(s) to participate in the
negotiation of this Consent Decree. |

G. The City of Pittsfield, Massachusetts (“City") and the Pittsfield Economic
Development Authority (‘PEDA") are joined in this proceeding pursuant to Fed. R. Civ.
P.19.

H. Settling Defendant does not admit any liability to the Plaintiffs arising out
of the transactions or occurrences alleged in the complaints, nor does it acknowledge
that the release or threatened release of hazardous substance(s) at or from the Site
constitutes or may present an imminent or substantiai éndangerment to the public
health or welfare or the environment.

I On February 11, 1991, EPA issued to Setting Defendant a permit in
compliance with RCRA, to require corrective action activities related to Settling
Defendant’s Pittsfield, Massachusetts facility pursuant to Sections 3004(u), 3004(v),
3005(c) and 3005(h) of RCRA, 42 U.S.C. §§ 6324(u), 6924(v), 6925(c) and £325(h).
Settling Defendant as well as Massachusetts, Connecticut and another private party
appealed the terms of that Permit, and, on December 21, 1893, EPA issued a modified
Permit for the facility. The modifiéd Permit became effective on January 3, 1894,

J. On May 22, 1990 and July 2, 1990, the Massachusetts Depart-ment of

‘Environmental Protection (*“MADEP") issued to Settling Defendant, and Settling
Defendant consented to, two Administrative Consent Orders (the “ACQOs"). The ACOs
reguire Settling Defendant to perform response actions pursuant to M.G.L. c.21E at its
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industrial facility in Pittsfield and related areas including, but not limited to, the
Housatonic River and Silver Lake and their floodplains, Allendale Schoxol, filled former
‘oxbows along the Housatonic River, and Unkamet Brook and its floodptain.

K. Settling Defendant has been performing investigations and response
activities pursuant to the Permit and the ACOs.

L Pursuant to Section 105 of CERCLA, 42 U.S.C.‘ § 9605, EPA proposed
ihe Site for placement on the National PrioritieS'i_ist, set forth at 40 C.F.R. Part 300,
Appendix B, by publication in the Federal Register on September 25, 1997. Settling
Defendant submitted comments to EPA in opposition to that proposal.

M. On May 28, 1998, EPA issued a combined Action and Engineering

Evaluation/Cost Analygis Approval Memorandum regarding the Upper 2 - Mile Reach of
the Housatonic River (*Upper Reach Action Memorandum”). The Upper Reach Action
Memorandum authorizes a removal action for the Upper ¥z Mile Reach-and further
investigation and evaluation of removal action alternatives for the 1 ¥ Mile Reach.
Settling Defendant submitted comments to EPA in opposition to the Upper Reach
Action Memorandum. EPA issued written responses to the comments on the Upper
Reach Action Memorandum.
T N. Inthe Fall of 1997, the Parties re-instituted settiement negotiations to
resoive the United States’, Massachusetis', and Connecticut's claims for response
‘actions, response costs and natural resource damages in connection with the GE-
Pittsfield/Housatonic River Site. As a result of thase negotiations, the Parties have
reached the settlement embodied in this Consent Decree. —
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0. In addition to this Consent Decree, Settling Defendént‘ the City and PEDA
have entered into a Definitive Economic Development Agreement providing. inter alia,
for redevelopment of a portion of the GE Plant Area, in part through the transfer of
portions of the GE Piant Area to PEDA, and economic aid to the City. Pursuant to this
Consent Decree, PEDA is participating in the compensation to the Trustees for Natural
Resource Damages. )

P. On July 12, 1999, EPA issued an Action Memorandum for the Allendale
School Removal Action. In that Action Memorandum, EPA selected a removal action
for the Allendale School. In addition, on August 5, 1999, EPA issued an Action
Memorandum for Removal Actions Qutside the River. in that Action Memorandum,
EPA selected removal actions for the Removal Actions QOutside the River.

Q. Based on the information presently available to EPA and the State, EPA
and the State believe that the Work will be property and promptly conducted by Settling
Defendant if conducted in accordance with the requirements of this Consent Decree
and its appendices. |

R. Solely for the purposes of Section 113(j) of CERCLA, the response
actions selected and the Work to be performed by Settiing Defendant shall constitute
response actions taken or ordered by the President.

S. The Parties recognize, and the Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in good faith and
implementation of this Consent Decree will expedite the cleanup of the Site, restore
part of the Site to productive economic use, expedite restoration of natural resources,
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and avoid prolonged and complicated litigation between the Parties, and that this
Consent Decree is fair, reasonable, and in the public interest.
NOW. THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

AL JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant
to 28 U.S.C. §§ 1331 and 1345, 42 U.S.C. §§ 9606, 9607, and 9613(b), 42 U S.C.
§§ 6928 and 6973, 33 U.S.C. § 1318, and 15 U.5.C. § 2606. This Court has pendent
jurisdiction over the state law claims. This Court also has personal jurisdiction over
Settling Defendant. Solely for the purposes of this Consent Decree and the underlying
complaints, Settling Defendant, the City, and PEDA waive all objections and defenses
that they may have to jurisdiction of the Court or to venue in this District. Settling
Defendant, the City and PEDA shall not chailenge the terms of this Consent Decree or
this Court's jurisdiction tp enter and enforce this Consent Decree.

Ili. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States, on
behalf of EPA, DOI, NOAA, the Army Corps of Engineers (“ACOE"), the Department of
Defense ("DOD"), the Agency for Toxic Substances Disease Registry (‘{ATSDR"), and
any other agency which may have authority to administer the statutes cited in
Paragraph 161 (United States’ Covenant), upon Massachusetts, upon Connecticut and
upon the City, PEDA, Settliﬁg Defendant and ther successors and assigns. Except as
provided in Paragraph 12, any change in ownership or corporate status of Settling
Defendant, the City or PEDA, including, but not limited to, any transfer of assets or real
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or personal property, shall in no way alter Settling Defendant's, the City's or PEDA's
responsibilities under this Consent Decree.

3 Settling Defendant shall provide a copy of this Consent Decree to each
contractor hired to pe.rform the Work. (as defined below) required by this Consent
Decree and to each entity representing Settling Defendant with respect to the Site or
the Work and shall condition all contracts entered into hereunder upon performance of
the Work in conformity with the terms of this Consent Decree. Settling Defendant or its
contractors shall provide written notice of the Consent Decree to all subcontractors
hired to perform any portion of the Work required by this Consent Decree. Settiing
Defendant shall nonetheless be responsible for ensuring that its contractors and
subcontractors perform the Work contemplated herein in accordance with this Consent
Decree. With regard to the actiw:ties undertaken pursuant to this Consent Decree, each
contractor and subcontractor shall be deemed to be‘ in a contractual relationship with
the Settling Defendant within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.
§ 9607(b)(3). To the extent that PEDA has assumed obligations under this Consent
Decree, it shall comply with the provisions of this Paragraph.

IV. DEFINITIONS

4. Uniess otherwise expressly provided herein, terms used in this Consent
Decree which are defined in CERCLA, RCRA or in regulations promulgated under
CERCLA or RCRA shall have the meaning assigned to them in CERCLA, RCRA orin

such regulations. VWhenever terms listed below are used in this Consent Decree or in



the appendices attached hereto and incdrporated hereunder, the following definitio_rjs
shali apply:

“1 % Mile Reach” or “Housatonic River - Next 1 ¥z Mile Reach” shall mean the
section of the East Branch of the Housatonic River and its riverbanks, from Lyman
Street to the confluence with the West Branch of the Housatonic River. This term does
not include the Actual/Potential Lawns and other non-riverbank portions of the
floodplain propenigs a-djacent to this Reach.

*1 2 Mile Reach Removal Action” shaill mean the Removal Action for the 1 %4
Mile Reach to be selected by EPA pursuant to Paragraph 21 of this Consent Decree.

“1 ¥2 Mile Reach Removal Action Costs” shall mean U.S. 1 ¥z Miie Reach
Removal Action Costs, and the following costs incurred by Setthing Defendant: (1) costs
of obtaining EREs for the 1 2 Miie Reach Removal Action; {2) costs to conduct Post-
Removal Site Control activities related to the 1 Y2 Mile Reach Removal Action; (3)
reimbursement of any costs Incurred by the State to obtain ERESs for the 1 2 Mile
Reach Removal Action; and (4) any other costs incurred by Settiing Defendant
pursuant to any requirement of this Consent Decree for the implementation of the 1 %
Mile Reach Removal Action.

“1 V2 Mile Reach Remova! Action Memo” shall mean the Action Memorandum to
be issued by EPA pursuant to Paragraph 21 of this Consent Decree selecting the 1 ¥

Mile Reach Removal Action.



“Action Memorandum for Removal Actions QOutside the River’ shall mean the
decision document for the Removal Actions Outside the River, attached to this Consent
Decree as Appendix D.

“Actual/Potential Lawns” shall mean all areas of the Housatonic River Floodplain
- Current Residential Properties except the riverbanks and those areas at which the wet
nature or steep slope of the ground surface results in potential exposures that are
inconsistent with residential use. For residential propé:nies between the GE Plant Area
and Woods Pond Dam, these areas are generally delineated on Figures 2-7 through 2-
24 of the SOW. For residential properties downstream of Woods Pond Dam, the
delineation of these areas will be in accordance with this definition and will be proposed
in the Pre-design Investigation Work Pian for the Actual/Potential Lawns within the
Housatonic River Floodplain - Current Residential Properties.

“Agencies’ shall mean the U.S. Environmental Protection Agency, Region |, and
the Massachusetts Department of Environmental Protection and any successor
departments or agenc-ies.

“Allendale School Property” or “Allendale Schoo!” shall mean the school property
located at 180 Connecticut Avenue in Pittsfield, Massachusetts. The school propenty is
bounded to the south an_d southwest by the GE Plant Area, to the north by Connecticut
Avenue, to the northwest by residential properties along Deiaware Avenue, énd to the
east by residential properties on Virginia Avenue.

“Appendix IX+3" or “Appendix IX" shall mean, unless otherwise specified in a
given work plan or other document submitted pursuant to this Consent Decree and



approved by EPA, all compounds listed in Appendix IX of 40 C.F.R. Part 264, plus the
following three additional constituents: benzidene, chioroethylvinyl ether, and 1,2-
diphenylhydrazine. _ -

“"ARAR" or “Applicable or Relevant and Appropriate Requirement” shall mean
any legally applicable or relevant and appropriate standard, requirement, criteria or
limitation within the meaning of Section 121 of CERCLA, 42 U.S.C. § 9621.

“Building 71 Consolidation Area” shall mean an approximately 5-acre area within
the approximately 57-acre area bounded by New York Avenue on the west, the General
Dynamics parking lot on the east, Tyler Street Extension on the north, and Merrjll Road
on the south, as depicted generally on the map attached to this Consent Decree as
Appendix A-3, which will be used for on-plant consolidation of certain materials from the
Site pursuant to this Consent Decree and the work plans included in Annex 1 to the
SOw.

“"CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 as amended, 42 U.S.C. §§ 9601 et seq.

“Chapter 21E" shall mean the Massachusetts Qil and Hazardous Material
Release Prevention and Response Act, codified at Massachusetts General Laws
Chapter 21E, as amended.

“Citizens’ Coordinating Council” shall mean the council established with respect
to the Site, as referenced in Section XXXVI of this Consent Decree.

“City” shall mean the City of Pittsfield, Massachusetts.



"Commonwealth"” or “State” or “Massachusetts” shall mean the Commonwealth

of Massachusetts.

~ “Conceptual Remova! Design/Action Work Planl'_"or “Conceptual Removal
Design/Removal Action Work Plan” shall mean, for each Removal Action Outside the
River, the conceptual document developed, if any, pursuant to Paragraph 18.c of this
Conseﬁt Decree and approved by EPA, and any amendments thereto.

~ “Conditional Solution" shall mean a response action that achieves the
Performance Standards for Conditional Solutions described in Paragraphs 34 and 36 of
this Consent Decree and in Sections 2.2, 2.3, 2.5, and 2.6 of the SOW attached to this
Consent Decree.

“Connecticut” shall mean the State of Connecticut.

“Connecticut Future Costs” shall mean all direct and indirect costs Incurred or to
be Incurred by Connecticut at or in connection with the Site on or after September 1,
1998,

“Connecticut Past Response Costs" shall mean all costs, including, but not
limited to, direct and indirect costs, that the State of Connecticut paid at or in
connection with the Site through August 31, 1998, plus Interest on all such costs which
has accrued pursuant to 42 U.S.C. § 96807(a) through the lodging of this Consent
Decree.

“"Consent Decree" shall mean this document and all appendices attached hereto
{listed in Section XXXV). Inthe event of conflict between this document and any

appendix, this document shall control.



“Conservation Easement and Restrictions” or “CER" shall mean an instrument
that grants rights and imposes restrictions running with the {and in perpetuity, for the
purpose of protecting a specified area in its current undeveloped condition and/or, as

applicable, for the purpose of ensuring non-interference with the integrity of the

Restoration Work to be performed at a specified area pursuant to this Consent Decree,

including, without limitation (i) access for the purpose of monitoring and inspecting the
area subject to the CER to determine compliance with its termns, (ii) restrictions and
obligations concerning the use of the property subject to the CER, and {iii) the right to
enforce the rights of access, restrictions, and obligations set forth in subclauses (i) and
(i) of this definition.

“CTDEP" shall mean the Connecticut Department of Environmental Protection,
and any successor departments or agencies of the State of Connecticut.

"Day" shali mean a calendar day unless expressly stated to be a working day
"Working day" shall mean a day other than a Saturday, Sunday, or Federa! holiday. In
computing any period of time under this Consent Decree, where the last day would fall
on a Saturday, Sunday, or Federal holiday, the period shall run until the close of
business of the next working day. |

“Definitive Economic Development Agreement” shall mean the agreement
entered into by PEDA, the City, and Settling Defendant that provides for, inter alfia, the

transfer to PEDA and redevelopment of portions of the GE Plant Area and economic

aid to the City.
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“Designated Fill Properties” shall mean the off-site properties identified iﬁ
Appendix T, which are categorized into two categories: Category 1, which shall consist
of Designated Fill Properties as to which EPA completed its Incurrence of all costs
relating to such properties on or before March 31, 1999; and Category 2, which shall
consist of Designated Fill Properties as to which EPA Incurred costs after March 31,
1993.

“DOD" shall mean the United States Department of Defense, including its
departments, offices, agenc_:ies, activities and commands.

“DOI Future Costs” shall mean direct and indirect costs that DO} Incurs pursuant
to the provisions of this Consent Decree solely for the purposes of dispute resolution
relating to and/or enforcement of only the following Paragraphs of this Consent Decree:
Paragraphs 114, 115, 118 (excluding 118.b). 118, 120, 121, 122 and 123. DO\ Future
Costs shall not include DOI Oversight Costs.

“DO{ Oversight Costs” shall mean all costs, including, but not iimited to, direct
and indirect costs, that DOIT Incurs after March 31, 1999, in reviewing plans, reports and
other items concerning Restoration Work pursuant to this Consent Decree, verifying the
Work, or otherwise overseeing this Consent Decree, inciuding, but not limited to, payroll
costs, contractor costs, travel costs, and laboratory costs. DOI Oversight Costs shall
not include DOI Future Costs.

“DOI Past Assessment Costs” shall mean all costs, including, but not limited to,

direct and indirect assessment costs, that DOI paid at or in connection with the Site



through March 31, 1999, plus interest on all such costs which has accrued pursuant to
42 U.5.C. § 9607(a) through the lodging of this Consent Decree.

“Engineered Barrier” shall have the meaning ascribed to that term in the
Massachusetts Contingency Plan and as described further in Attachment G to the
SOwW.

“Environmental Restriction and Easement” or “ERE" shall mean an instrument
that grants rights and imposes restrictions and obligations running with the land in
perpetuity, for the purpose qf implementing, ensuring non-interference with, and/or
ensuring the integrity and protectiveness of the response actions performed, and to be
performed, pursuant to this Consent Decree, including, without limitation (i) access for
the purpose of monitoring, implementing, or otherwise conducting any response actions
related to this Consent Decree, (i) restrictions and obligations concerning the use of
land/water, and (i) the right to enforce the rights of access, restrictions, and obligations
set forth in subclauses (i) and (ii) of this definition.

"EOQEA" shall mean the Executive Office of Environmenta! Affairs of the
Commonwealth of Massachusetts and any successor departments or agencies of the
State.

"EPA" shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

“Federal Trustees” shall mean DOl and NOAA.

“Flood Storage Compensation” shall mean, for activities which will cause or
contribute incrementally to a loss of flood storage capacity, brovision of a volume of

16



flood storage capacity that is equal to the volume of _ﬂood storage capacity that would
be displaced by the activities, to the maximum extent practicable. Unless otherwise
provided in this Consent Qecree, the SOV\_,’, _UPper Ve Mile_Reach Removal Action Work
Plan, or the Rest of River SOW, Flood Storage Compensation shall be provided at the
same elevation and within the same general waterbody stretch as the activities causing
or contributing to the loss of flood storage capacity, but need not be in the specific
locations of those activities.

“Former Oxbow Areas” shall mean: (i} the properties located where oxbows of
the Housatonic River formerly conveyed river flows, where such properties have been
isolated from the channel of the river, and subsequently filled, and found to contain
Waste Materials; and (it) properties adjacent thereto found to be contaminated with
Waste Materials. The Former Oxbow Areas are generally depicted on the maps
attached as Appendix A-5, Figures 1 and 2.

“General Electric” or “GE” shall mean the General Electric Company,
headquartered in Fairfield, Connecticut.

“GE Plant Area” shall mean the current or former General Electric facility in
Pittsfield and certain adjacent areas, as described generally on the map attached to this
Consent Decree as Appendix A-2.

“Hill 78 Consolidation Area” shall mean the approximately 6-acre por_t.ion of the
- approximately S57-acre area between New York Avenue on the west and the General
Dynamics parking lot on the east, and bounded by Tyler Street Extension to the north
and Merrill Road to the south, as depicted generally on the map attached to this
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Consent Decree as Appendix A4, which qontains the area that Settling Defendant
historically used for conducted landfilling operations involving Waste Materials, and
which will be used for on-plant consolidation pursuant to. this Consent Decree.

*Housatonic River Fioodplain-Current Residential Properties” shall mean those
properties currently in residential use which are in or adjacent to the Housatonic River
floodplain downstream of the Lyman Street Bridge. For properties between the Lyman
Street Bridge-and Woods Pond Dam, these properties are included on Figures 2-7
through 2-24 of the SOW, which generally delineate (by shading) the Actual/Potential
Lawns of such properties. Downstream of Woods Pond Dam, these properties will be
identified in the Pre-Design Investigation Work Plan for Housatonic River Floodplain -
Current Residential Properties.

“Housatonic River Floodplain-Non-Residential Properties” shall mean those
properties currently not in residential use which are in or adjacent to the Housatonic
River floodplain between Lyman Street and the confluence of the Ea_st and West
Branches of the Housatonic River, as generally delineated on Figures 2-7 through 2-9
of the SOW.

“Incur” shall mean to incur and to pay costs.

“Interest” shall mean interest at the rate specified for interest on investments of
the Hazardous Substance Superfund established under Subchapter A of Chapter 98 of

- Title 26 of the U.S. Code, compounded on October 1 of each year, in accordance with

42 U S.C. § 9607(a).
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“LAT" or “Lead Administrative Trustee” shall mean the representative designated
by the Trustees pursuant to Paragraph 113 of this Consent Decree to serve as the
contact representative of the Trustees in matters under this Consent Decree.

“MADEP" shall mean the Massachusetts Department of Environmental
Protection (including its prior name as the Massachusetts Department of Environmental
Quality Engineering) and any s-uccessor departments or agencies of the State.

"Massachusetts Contingéncy Pl;nr" or “MCP” shall mean the regulations
specified at 310 CMR 40.0000.

“Massachusetts Future Response Costs” or “State Future Response Costs” shall
mean all direct and indirect costs that Massachusetts incurs pursuant to the provisions
of this Consent Decree after its effective date, including but not limited to costs incurred
io enforce the Consent Decree (including dispute resolution except as noted below),
costs Incurred in fulfilling the State's mandatory statutory obligation pursuant to Section
104(c)(3) of CERCLA in the event of a Work Takeover pursuant to Paragraph 178 of

‘this Consent Decree, costs incurred pursuant to Paragraphs 91 and/or 92 (Emergency
Response), costs of additional sampling in the areas subject to Removal Actions
Outside the River incurred pursuant to Paragraph 48.b, costs Incurred to develop plans
or reports or perform modeling or assessments, costs of obtaining EREs in ac;,cordance
with Paragraph 60.h, and costs associated with enforcement and administration of

EREs and CERs. Massachusetts Future Response Costs shall not include
Massachusetts Oversight Costs, Massachusetts Trustee Oversight Costs, or
Massachusetts Trustee Future Response Costs. Massachusetts Future Response
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Costs shall also not include: (i) any costs Incurred in connection with a petition for
review, appeal, or other proceeding in which the State challenges a determination by
EPA to select or waive any ARAR for the Rest of the River Remedial Action or O&M,
regardless of whether such determination is made prior to or after the selection of such
Remedial Action; or (ii) any costs associated with a legal action chalienging EPA's
alleged failure to enforce any such ARAR. _

“Massachusetts Interim Response Costs" or “State Interim Response Costs”
shall mean all costs, including direct .and indirect costs, (a) paid by the State in
connection with the Site between June 21, 1998 and the effective date of this Consent
Decree, inclusive, or (b) of work performed prior to the effective date of this Consent
Decree but paid by the State after that date. Massachusetts Interim Response Costs
shall not include Massachusetts Oversight Costs, Massachusetts Trustee Oversight
Costs, or Massachusetts Trustee Future Response Costs.

“Massachusetts Oversight Costs™ or “State Oversight Costs” shall mean all costs,
including. but not limited to, direct and indirect costs, that the State tncurs or has
Incurred after June 21, 1995 in reviewing plans, reports and other items pursuant to this
Consent Decree (including review of proposed EREs or related documents required to
be submitted pursuant to Section Xlll), venfying the Work, or otherwise overseeing this
Consent Decree, including, but not limited to, payroll costs, contractor costs, travel
costs, and laboratory costs. Massachusetts Oversight Costs shall also include costs
Incurred by the State in chailenging a determination by EPA, in its selection or revised
selection of the Rest of the River Remedial Action, to waive any ARARS for such
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Remedial Action or O&M, if such costs are Incurred prior to an appeal to the EPA
 Environmental Appeals Board. However, Massachusetts Oversight Costs shall not
include any costs Incurred in connection with a petition for review, appeal, or other
proceeding in which the State challenges such EPA determination in the EPA
Environmental Appeals Board or the United States Court of Appeals, nor shall
Massachusetts Oversight Costs include any costs associated with a legal challenge,
following EPA’s selection of the Rest of the River Remedial Action (after all appeals and
remands), to a detemination by EPA to waive any ARAR for the Rest of the River
Remedial Action or O&M or to EPA’s alleged failure to enforce any such ARAR.
Massachusetts Oversight Costs shall also not include Massachusetts Future Response
Costs, Massachusetts Interim Response Costs, Massachusetts Trustee Oversight
Costs. or Massachusetts Trustee Future Response Costs.

“Massachusetts Past Response Costs” or “State Past Response Costs” shall
mean all costs, including, but rot limited to, direct and indirect costs, that the
Commonwealth of Massachusetts paid at or in connection with the Site through June
20, 1998

“Massachusetts Trustee Future Response Costs” shall mean direct and indirect
costs that Massachusetts, in its capacity as Trustee for Natural Resources at the Site,
Incurs pursuant to the provisions of this Consent Decree solely for the purposes of
dispute resolution relating to and/or enforcement of only the following Paragraphs of
this Consent Decree: Paragraphs 114, 115, 118 (excluding 118.b), 118, 120, 121, 122,
and 123 Massachusetts TrustF;-e Future Response Costs shall not include
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Massachusetts Future Response Costs, Massachusetts Oversight Costs,

Massachusetts Trustee Oversight Costs, or Massachusetts Interim Respbnse Costs.
“Massachusetts Trustee Oversight Costs” shall mean ali costs, inciuding but not -

iimited to, direct and indirect costs, that Massachusetts, in its capacity as Trustee for

Natural Resources at the Site, Incurs in reviewing plans, reports, and other items

pursuant to this Consent Decree and verifying the Work required to be performed under ~

this Consent Decree, including but not imited to, payroll costs, contraétor costs, travel
costs, and labor costs. Massachusetts Trustee Oversight Costs shall not include
Massachusetts Future Response Costs, Massachusetts interim Response Costs,
Massachusetts Oversight Costs, or Massachusetts Trustee Future Response Costs.
“Municipal Sewage Sludge” shall mean any solid, semi-solid, or liquid residue
removed during the treatment of municipal wastewater or domestic sewage, and may
inciude residue removed, all or in part, during the treatment of wastewater from .
manufacturing or processing operations, provided that such residue has essentially the
same characteristics as residue removed during the treatment of domestic sewage.
"Municipal Solid Waste" shall mean househoid waste and solid waste collected
from non-residential sources that 1s essentially the same as household waste. While
the composition of such wastes may vary considerably, municipal solid waste generally
Is composed of large volumes of non-hazardous substances (e.g., yard waste, food

waste, glass and aluminum) and can contain small amounts of other wastes as typically

may be accepted in RCRA Subtitle D landfills.
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“National Contingency Plan" or "NCP" shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section
105 of CERCLA, 42 U.8.C. § 9605, codified at 40 C.F.R. Part 300, and any
amendments thereto.

“Natural Resources® shall have the meaning provided in Section 101(16) of
CERCLA, 42 U.S.C. § 9501(16).

“Natural Resource Damages” shall mean: (1) damages recoverabie under
Section 107 of CERCLA, Section 311 of the Clean Water Act, andfor Sections 1002
and 1006 of the Oil Poliution Act for injury to, destruction of, or loss of any and all
Natural Resources relating to the Site, inciuding the reasonable costs of assessing
such injury, destruction or loss; (2) damages recoverable undef M.G.L c 21E § 5(a},

c 12885, 7, 11D, c.40 § 39G, c. 91 § 59A, and/or c. 131, §§ 42 and S0, and/or under
common law for such injury, destruction or loss of natural resources relating to the Site,
including the costs of assessing and evaluating such injury, destruction or loss, incurred
or suffered as a result- of a release or threat of release; and/or (3) damages recoverable
under Conn. Gen. Stat. §§ 22a-6, 22a-6a, 22a-14 et seq., 22a-432 andfor 22a-451,
and/or under common law relating to such injury, destruction or loss, including the
reasonable costs and expenses in restoring the natural resources of Connecticut or for
damage to the natural resources of Connecticut and to the public trust there'in.

"NOAA Future Costs” shall mean all direct and indirect costs that NOAA Incurs
pursuant to the provisions of this Consent Decree solely for the purposes of dispute
resolution relating to and/or enforcement of only the following Paragraphs of this
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Consent Decree: Paragraphs 114, 115, 118 (excluding 118.b), and 119-123. NOAA
Future Costs shall not inciude NOAA Oversight Costs.

“NOAA Qversight Costs” shail mean all costs, including, but not imited to, direct —
and indirect costs, that NOAA Incurs after March 31, 1999, in reviewing plans, reports
and other items concerning Restoration Work pursuant to this Consent Decree,
verifying the Work, or otherwise overseeing this Consent ~Eg)vs:c:re.e, including, but not ~
limited to, payroll costs, contractor costs, travel costs, and laboratory costs. NOAA
Qversight Costs shall not include NOAA Future Costs.

“NOAA Past Assessment Costs” shall mean all costs, including, but not kmited
to, direct and indirect assessment costs, that NOAA paid at or in connection with the
Site through MarcR 31, 1999, plus interest on all such costs which has accrued
pursuant to 42 U.S.C. § 9607(a) through the lodging of this Consent Decree

“Non-Settling Defendant Property’ shall mean any real property at the Site, orto  _.
which access and/or land/water use restrictions are required under this Consent
Decree, which s not Settling Defendant Property.

“Notice ERE" shall mean an instrument, which affects a certain parcel(s) of land,
that (i) provides record notice, in accordance with 310 C.M.R. 40.1074(3)
("Recording/Registering Notices”), of prohibited and permitted uses and activities, and
obligations and conditions for conducting the permitted uses and activities, for the
purpose of ensuring non-interference with, and/or ensuring the integrity and

protectiveness of the response actions performed, and to be performed, pursuant to

this Consent Decree; and (ii) contains the information identified in 310 C M.R.

24



40.1074(2) (*Contents of a Notice of Activity and Use Limitation™). as such information
may be modified to be consistent with CERCLA response actions conducted pursuant
to this Consent Decree.

“Operation and Maintenance” or “O&M" shall mean all activities required to
maintain the effectiveness of the Remedial Action for the Rest of the River as required
under an Operation and Maintenance Plan developed for the Rest of the River

* Remedial Action.

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic
numeral or an upper case letter.

"Parties"” shall mean the United States, the Commonwealth of Massachusetts,
the State of Connecticut, thé City, PEDA and the Settling Defendant.

“PCBs” shall mean polychlorinated biphenyls. .

"PEDA" or "Pittsfield Economic Development Authority” shall mean the authority
established pursuant to Mass. St. 1988, ¢ 194, Section 268 as amended by 5t 1998,
.C 486, Section 2.

"Performance Standards" shall mean the cleanup standards, design standards,
and other measures and requirements set forth in Section IX of this Consent Decree
and those identified as Performance Standards in the SOW, the Removal Action Work
Plan for the Upper %2 Mile Reach of Housatonic River {as approved by EPA), the final
modification of thé Reissued RCRA Permit to seiect the Rest of the River Remedial

Action, or the Rest of the River SOW. For Removal Actions Qutside the River, the

Performance Standards for Appendix IX + 3 constituents other than PCBs include both
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the procedures set forth in the SOW for evaluating and setting cleanup standards for
such constituents and the cleanup standards which result from foilowing those
procedures.

"Plaintiffs" shall mean the United States, the Commonwealth of Massachusetts,
and the State of Connecticut.

“Post-Removal Site Control” shall mean the activities performed to monitor ana
maintain the effectiveness of each Removal Action under this Consent Decree, as
specified in the SOW, the Upper 2 Mile Reach Removal Action Work Plan, or Work
Plans developed for each Removal Action.

“Pre-design Investigation Report” shall mean, for each Removal Action Qutside
the River, except as provided in Paragraph 18.b, the document developed pursuant to
Paragraph 18.b of this Consent Decree and approved by EPA, and any amencjments -
thereto.

“Pre-design Investigation Work Pian" shall mean, for each Removal Action
Outside the River, except as provided in Paragraph 18.2a, the document developed
pursuant to Paragraph 18.a of this Consent Decree and approved by EPA, and any
amendments thereto.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.

§§ 6301 et seq. (also known as the Resource Conservation and Recovery Act).

“RCRA Pemit" shall mean thermodified Permit, as described in Paragraph | of

Section |, that became effective January 3, 1994,
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*Reissued RCRA Permit” shall rr-1ean the permit re-issued by EPA to the Settling
Defendant in accordance with the provisions of Paragraph 10 of this Consent Decree, a
draft of which is set forth in Appendix G.

“Removal Actions Qutside the River” shall mean tﬁe following Removal Actions
required to be performed by Settling Defendant under this Consent Decree and the
SOW.

(1)  Removal Actions at the GE Plant Area:

The GE Plant Area Removal Actions each shall consist of the activities required

to be performed by Settling Defendant under this Consent Decree and the SOW

at or related to the area specified below. as generally depicted on Figures 2-1

through 2-3 of the SOW, excluding activities pertaining to groundwater or to Non-

Agueous Phase Liguid ("NAPL"), as described in Section 2.7, Attachment H, and

(where applicable) Annex 2 to the SOW

(a) The 30s Complex Removal Action, which shall consist of the
activities required to be performed by Settiing Defendant at or
related to the 30s Complex;

(b) The 40s Complex Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or
related to the 40s Complex;

(c) - The 20s Complex Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or

related to the 20s Complex;
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(d)

(e)

(f)

(g9}

The East Street Area 2-South Removal Action, which shall consist
of the activities required to be performed by Settiing Defendant at
or related to East Street Area 2-South;

The East Street Area 2-North Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at
or related to East Street Area 2-North;

The East Street Area 1-North Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at

or related to East Street Area 1-North: —

_The Hill 78 Consolidation Area Removal Action, which shall consist

of the activities required to be performed by Setting Defendant at
or related to the Hill 78 Consolidation Area;

The Building 71 Consolidation Area Removal Action, which shali
consist of the activities required to be performed by Settling
Defendant at or reiated to the Building 71 Consolidation Area;
The Hill 78 Area - Remainder Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at
or related to the Hill 78 Area - Remainder; and

The Unkamet Brook Area Removal Action, which shall consist of
the activities required to be performed by Settling Defendant at or

related to the Unkamet Brook Area.

Removal Actions at the Former Oxbow Areas: -
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The Removal Actions at the Former Oxbow Areas each shall consist of

the activities required to be performed by Sett_ling Defendant under this

Consent Decree and the SOW at or related to the area specified below,

as generally depicted on Figures 2-4 and 2-5 of the SOW, excluding

activities pertaining to groundwater or NAPL as described in Section 2.7,

Attachment H, and Annex 2 (for the Lyman Street Area and Newell Street

Area ) to the SOW:

(@) The Former Oxbow Areas A and C Removal Action, which shall
consist of the activities required to be performed by Settling
Defendant at or related to Former Oxbow Areas A and C;

(b)  The Lyman Street Area Remova! Action, which shall consist of the
activities required to be performed by Settling Defendant at or
related to the Lyman Street Area;

(c)  The Newell Street Area Il Removal Action, which shall consist of
the activities required to be performed by Settling Defendant at or
related to Newell Street Area Il

(d) The Newell Street Area | Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or
related to Newell Street Area {; and

(e) The Former Oxbow Areas J and K Removal Action, which shall
consist of the activities required to be performed by Settling

Defendant at or related to Former Oxbow Areas J and K.
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(3)

(3)

The Allendale School Removal Action, which shall consist of the activities
required to be performed by Settling Defendant under this Consent
Decree and the SOW at or related to the Aliendale School Property, as
described in the SOW and generally depicted on Figure 2-6 of the SOW,
excluding activities pertaining to groundwater or NAPL, as described in
Section 2.7 and Attachment H to the SOW.
The Silver Lake Area Removal Action, which shall consist of the activities
required ;o be performed by Settling Defendant under this Consent
Decree and the SOW at or related to the Silver Lake Area, as described in
the SOW and generally depicted on Figure 2-25 of the SOW, excluding
activities pertaining to groundwater or subsurface NAPL, as described 1n
Section 2.7 and Attachment H to the SOW.
Removal Actions within the Housatonic River Floodplain:
The Removal Actions within the Housatonic River Floodplain each shall
consist of the activities required to be perforned by Settling Defendant
under this Consent Decree and the SOW at or related to the area
specified below, as generally depicted on Figures 2-7 through 2-24 of the
SOwW.
(a) The Removal Action for Actual/Potential Lawns within the
.Housatonic River Floodplain - Current Residential Properties

Adjacent to 1%z Mile Reach, which shall consist of the activities

required to be performed by Settling Defendant at or related to the
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Actual/Potential Lawns within the Housatonic River Floodplamn -
Current Residential Properties Iocate-d adjacent to the 12 Mile
Reach;

(b)  The Removal Action for the Housatonic River Floodplain - Non-
Residential Properties, which shali consist of the activities required
to be performed by Settiing Defendant at or related to the
Housatonic River Floodplain - Non-Residential Properties (located
adjacent to the 1% Mile Reach), excluding the riverbanks; and

{c}  The Removal Action for Actual/Potential Lawns within the
Housatonic River Fioodplain - Current Residential Properties
Downstream of Confluence, which shall consist of the activities
required to be performed by Settling Defendant at or related to the
Actual/Potential Lawns within the Housatonic River Floodplain -
Current Residehtial Properties located downstream of the
confluence of the East and West Branches of the Housatonic River,

Groundwater Removal Actions:

The Groundwater Removal Actions each shall consist of the activities

required to be performed by Settiing Defendant under thig Consent

Decree and the SOW (including Attachment H and, if applicable, Annex 2)

pertaining to groundwater and/or NAPL at or reiated to the Groundwater
Management Area specified below, as described in Attachment H to the
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(a}

(b)

(c)

(d)

(e)

The Plant Site 1 Groundwater Management Area Removal Action,
which shall consist of the activities required to be performed by
Settling Defendant at or related to the Plant Site 1 Groundwater
Management Area;

The Former Oxbows J and K Groundwater Management Area
Removal Action, which shall consist of the activities required to be
performed by Settling Defendant at or related to the Former
Oxbows J and K Groundwater Management Area;

The Plant Site 2 Groundwater Management Area Removal Action,
which shall consist of the activities required to be performed by
Settling Defendant at or related to the Plant Site 2 Groundwater
Management Area;

The Plant Site 3 Groundwater Management Area Removal Action,
which shall consist of the activities required to be performed by
Settling Defendant at or related to the Plant Site 3 Groundwater
Management Area; and

The Former Oxbows A and C Groundwater Management Area
Removal Action, which shall consist of the activities required to be
performed by Settling Defendant at or related to the Former

Oxbows A and C Groundwater Management Area.

*Removal Design!Action Work Plan” shall mean, for each Removal Action

Outside the River, except as provided in Paragraph 18, the document developed
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pursuant to Paragraph 18.d of this Consent Decree and approved by EPA, and any
amendments thereto.

“Rest of the River” or “Rest of River” shall mean the Housatonic River and its
sediments and floodplain areas downstream of the confluence of the East and West
Branches of the Housatonic River, including backwaters, except for Actual/Potential
Lawns, to the extent that such areas are areas to which Waste Materials that originated
at the GE Plant Area have migrated and which are being investigated and/or
remediated pursuant to this Consent Decree. Between the confluence of the East and
West Branches of the River and Woods Pond Dam, the Rest of the River generally
includes the Housatonic River and its sediments, as well as its fioodplain {except for
Actual/Potential Lawns) extending laterally to the approximate 1 ppm PCB isopleth, as
generally depicted on Figures 2 through 4 of Appendix A-1. Downstream of Woods
Pond Dam, the Rest of the River shall include those areas of the River and its
sediments and floodplain {except for Actual/Potential Lawns) at which Waste Materials
originating at the GE Plant Area have come to be located and which aré being
investigated and/or remediated pursuant to this Consent Decree.

“Rest of River Remedial Action™ shall mean those activities, except for Operation
and Maintehance, to be undertaken by Settling Defendant to implement the selected
remedy for the Rest of the River, in accordance with a modification of the Reissued
RCRA Permit as provided in Paragraph 22 of this Consent Decree, the Rest of River
SOW and the fina‘l Remedial Design and Remedial Action Work Plans and other plans

approved by EPA pursuant to the Rest of River SOW.
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*Rest of River SOW' shall mean the Statement of Work to be prepared by
Settling Defendant for performance of the Remedial Action for the Rest of the River, aé
set forth in Paragraph 22.x of this Consent Decree.

*Restoration Work" shall mean the work to be performed as part of response
actions to restore, replace, enhance, and/or acquire the equivalent of Natural
Resources, as specified in Section XXI of this Consent Decree.

“River Response Actions” shali mean the Upper ¥ Mile Reach Removal Action,
the 1 ¥ Mile Reach Removal Action, and the Rest of the River Remedial Action.

"Section" shall mean a portion of this Consent Decree identified by a capital
Roman numeral.

"Settling Defendant"” shall mean the General Electric Company.

“Settling Defendant Property” shall mean any real property at the Site, or to
which access andfor landfwater use restrictions are required under this Consent
Decree, which Settling Defendant either (1) owns or (ii) sufficiently controls to grant a
legally binding and valid interest of a nature and kind required pursuant to this Consent
Decree, provided, however, that Settiing Defendant Property shall not include any
property in which Settling Defendant holds only a mortgage or other non-fee property
interest that is not aiso related to Settling Defendant's manufacturing facility in Pittsfield,
Massachusetts. For purposes of this definition, “owned” shall include all such real
property owned as of the date that Settling Defendant signs this Consent Decree or

acquired thereafter.
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*Silver Lake Area” or “Silver Lake” shail mean the 26-acre Massachusetts Great
Pond located on the Site, inc-luding the area bounded by properties with frontage on
East Street to the south, Fourth Street and Fenn Street to the west, and Silver Lake
Boulevard .to the nonth and east, inf;Iuding the banks of Silver Lake, as depicted
generally on the map attached to this Consent Decree as Appendix A-7.

"Site" or *GE-Pittsfield/Housatonic River Site” shall mean the GE Plant Area,
the Former Oxbow Areas, the Allendale School Property, the Housatonic River
Floodplain - Current Residential Properties, the Housatonic River Floodplain - Non-
Residential Properties, the Silver Lake Area, the Upper ¥z Mile Reach, the 1 ¥ Mile
Reach, the Rest of the River, and other propenties or areas to the extent that they are
areas to which Waste Materials that originated at the GE Plant Area have migrated and
which are being investigated or remediated pursuant to this Consent Decree. The Site
shall not include properties on which Waste Materials have come to be located solely
as a result of the placement of fill and which are not being investigated or remediated
pursuant to this Consent Decree (including but not limited to the Designated Fill
Properties and/or the properties addressed by the new State Administrative Consent
Order described in Paragraph 11 (except as provided in the SOW with respect to East
Street Area 1-South)). The Site is depicted generally on the maps attached hereto as
Appendix A-1, Figures 1-5.

"State," “Massachusetts” or "Commonwealth” shall mean the Cornmoﬁwealth of

Massachusetts.
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“Statement of Basis” shall mean the statement of basis for the modification of the
Reissued RCRA Permit for performance of Remedial Design and Remedial Action for
the Rest of the River, pursuant to Paragraph 22 of this Consent Decree and in

accordance with 40 CF.R. § 124.7.

"Statement of Work" or "SOW'" shall mean the statement of work for
implementation of the Removal Actions Outside the River, as set forth in Appendix E to
this Consent Decree (including Attachments and Annexes) and any modifications made
in accordance with this Consent Decree.

"Supervising Contractor(s)" shall mean the principal contractor(s) retained by
Settling Defendant to supervise and direct the implementation of the Work under this
Consent Decree.

“Trustee Secretaries” shall mean the Secretary of the United States Department
.of the interior, the Secretary of the United States Department of Commerce, the
Secretary of the Executive Office of Environmental Affairs for the Commonwealth of
Massachusetts, and the Commissioner of the Connecticut Department of Environmental
Protection, or their respective designees for purposes of dispute resolution under this
Consent Decree.

“Trustees” or “Trustee Council” shall mean the designated representatives of
each of the Trustee Secretaries (or the designated representatives of the Trustee
Secretaries' respective designees) who shall act collectively to carry out thé Trustees’
responsibilies under this Consent Decree pursuant to a Memorandum of Agreement

referenced in Paragraph 117 of this Consent Decree.
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“United States" shalf mean the United States of America, inciuding al! of its

departments, agencies or instrumentaiities.

“Unkamet Brook Area” shall mean the area consis_ti_ng generally of the eastern
portion of the GE Plant Area including propenrty from Dalton Avenue to the north and
exte_nding along Unkamet Brook and its floodplain to its confluence with the Housatonic
River, as depicted generally on the map attached to this Consent Decree as Appendix
A5 )

“Upper % Mile Reach” shall mean the portion of the Upper 2-Mile Reach of the
East Branch of the Housatonic River., including the riverbanks, from Newell Street to
Lyman Street.

“Upper ¥z Mile Reach Removal Action” shall me_an the Removal Action for the
Upper ¥ Mile Reach as described ih Paragraph 20 of this Consent Decree.

“Upper 2-Mile Reach” or “Upper Reach" shall mean the section of the éast
Branch of the Housatonic River, riverbanks, and associated floodplains, from Newell

" Street to the confluence with the West Branch of the Housatonic River.

"U.‘S. 1 % Mile Reach Removal Action Costs” shall mean all costs Incurred by the
United States in the design and implementation of the 1 ¥4 Mile Reach Removal Action
following selection of such Removai Action, including, but not limited to, the costs of
Restoration Work associated with the 1 .2 Mile Reach Removal Action, as described in
Paragraph 21 of this Consent Decree, costs of obtaining access to property for the

purpose of conducting the 1% Mile Reach Removal Action pursuant to Paragraph 21.b

of this Consent Decree, and costs of any additional studies, investigation, analytical
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work, or community relations activities conducted by the United States as part of the
design and implementation of the 1%z Mile Reach Removal Action.

“U.S. Future Additional Sampling Costs” shall mean the costs Incurred for certain
additional sampling to be performed by or on behalf of EI-DA at areas subject to the
Removal Actions Qutside the River as described in the SOW.

“U.S. Future Response Costs” or "Future Responsz Costs” shall mean ali direct
and indirect costs that EPA and DUJ Incur pursuant to the provisions of this Consent
Decree, inciuding but not limited to costs incurred to enforce the Consent Decree
(including dispute resolution), the costs incurred pursuant to Sections X (Review of
Response Actions), X!il {Access and Land/Water Use Restrictions) (including the cost
of attorney time and monies paid to secure access and/or to secure or implement
tandfwater use restrictions, including the amount of just compensation), XIX
(Emergency Response), and Paragraph 178 (Work Takeover), non-field worljé costs
incurred for preparing, reviewing, and approving the documents that propose and select
the Rest of River Remedial Action (including responding to public comments thereto),
and costs Incurred to develop plans or reports pursuant to the provisions of this
Consent Decree that do not fall within the categories of costs excluded from U S
Future Response Costs by the last sentence of this definition, together with any
accrued Interest. U.S. Future Response Costs shall also include all U.S. Interim
Response Costs and costs Incurred in connection with the Categor;f 2 DesiAgnated Fill
Properties after March 31, 1999. U.S. Future Response Costs shall not include U.S.

Oversight Costs, U.S. Future Rest of River Capped Response Costs, U.S. Future
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Additional Sampling Costs, U.S. Rest of River Oversight Costs, U.S. Post

Removal/Groundwater Monitoring Costs, or the U.S. 1% Mile Reach Removal Action

Costs. : - -

"U.S. Future Re_st of River Capped Response Costs" shall mean all 4costs EPA
Incurs after March 31, 1899, including but not limited to direct and indirect costs, in
connection with studying or otherwise inves'tigating the Rest of River and/or all field
work to support the preparation, development, and selection of the Rest of River
Remedial Action, ali prior to the modification of the Reissued RCRA Permit to select the
Rest of River Remedial Action pursuant to Paragraph 22.p of this Consent Decree.
U.S. Future Rest of River Capped Response Costs shall include, but not be {imited to,
costs that EPA Ihcu'rs for sampling and analysis in the Rest of River, performance of
human health risk assessment(s), performance of ecological risk assessment(s},
modeling, data management, preparation of reporls, peer input, peer review, general
contractor costs (including, for exampie, administrative record development, project
administration, project management, heaith and safety), interagency and
intergovernmental agreement costs (including costs of ATSDR and Army Corps of
Engineers), and costs of maintaining a Field Oﬁme.,iﬁsofar as such costs are incurred _
for the activities described in the first sentence of this definition. U.S. Future Rest of
River Capped Response Costs shall not include U S. Oversight Costs, U.S. Rest of
River Oversight Costs, U.S. Post-Removal/Groundwater Monitoring Costs, -U.S. Future
Response Costs, -U.S. Future Additional Sampling Costs, U.S. Interim Response Costs,

or U.S. 1% Mile Reach Removal Action Costs.



“"U.S. Interim Response Costs” or “Interim Response Costs"” shall mean all costs.
including direct and inairect costs, (a) Incurred or paid by EPA and DOJ in connection
with the Site between March 31, 1999, and the effective date of this Consent Decree, or
{b) of work performed pridr to the effective date of this Cénsent Decree but paid by EPA/
or DOJ after that date. U.S. Interim Response Costs shall not include U.S. QOversight
Costs, UJ.S. Future Rest of River Capped Response Costs, U.S. Future Additiohal,
Sampling Costs, or J.S. 1 ¥ Mile Reach Removal Action Costs.

"U.S. Oversight Costs” shall mean all costs, including, but not fimited to, direct

and indirect costs, that EPA Incurs after March 31, 1993, and prior to either the date of

the fast Certification of Completion issued for the non-groundwater/NAPL-related

Removal Actions Outside the River or the date of the Certification of Completion for the
Upper 4 Mi_ie Reach Rermoval Action, whichever is later (or, for costs of activities
described in subclause (d) herein, prior to the date of the modification of the Reissued
RCRA Permit to select the Rest of River Remediat Action pursuant to Paragraph 22.p),
in conducting the following activities: (a) reviewing plans, studies, reports and other
items related to any Removat Actions Qutside the River {including those that do not
relate to groundwater/NAPL and those that relate to groundwater/NAPL) and the Upper
¥z Mile Reach Removal Action; (b) veriying the Work for such Removal Actions; {c)
otherwise overseeing Setting Defendant's compliance with this Consent Decree
relating to such Removal Actions; and (d) reviewing proposals, reports, studies and
other deliverables submitted by Settling Defendant under the Reissued RCRA Permit,

conducting shadow or supplemental studies for the studies to be conducted by Settling
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Defendant under that Permit, and otherwise overseeing Settling Defendant's activities
under théi Permit, al! prior to the modification of that Permit to Seiect the Rest of the
River Remedial Action pursuant to Paragraph 22.;5 of this Consent Decree. U.S.
Oversight Costs shall inciude, but not be Iimited-;to, payroll coéts, contractor costs,
travel costs, laboratory costs, community relations costs, technical support costs,
interagency and intergovernmenta! agreement costs (including ATSDR and U.S. Army
Corps of Engineers costs), costs of maintaining a Field Office, data management costs,
and modeling costs, insofar as such costs are Incurred for the activities described in the
first sentence of this definition. U.S. Oversight Costs shall not include U.S. Rest of
River Oversight Costs, U.S. Post-Removal/Groundwater Monitoring Costs, U.S. Future
Response Costs, U.S. Future Rest of River Capped Response Costs, U.S. Future
Additional Sampling Costs, U.S. Interim Response Costs, or U.S. 1% Mile Reach
Removal Action Costs.

“U.S. Past Response Costs” or "Past Response Costs” shall mean all costs,
including, but not limited to, direct and indirect costs, that EPA and DQJ paid at or in
connection with the Site through March 31, 1999, plus all costs paid at or in connection
with the Designated Fill Propenrties through March 31, 1999, plus Ingerest on all such
costs which have accrued pursuant to 42 U.S.C. § 9607(a) through the lodging of this
Consent Decree.

"U.S. Post-R-emovaIlGroundwater Monitoring Costs” shall mean all cbsts
Incurred by EPA afier either the date of the last Certification of Completion issued for

the non-groundwater/NAPL -related Removal Actions Outside the River or the date of
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the Certification of Completion for the Upper ¥ Mile Reach Removal Action, whichever
is later, in overseeing: {a) Post-Removal Site Control activities for the
~ non-groundwater/NAPL-related Removal Actions Outside the River and the Upper %
Mile Reach Removal Action; and {b) any remaining activities that are part of the
Removal Actions Qutside the River that relate to groundwater/NAPL. U.S.
Post-Removal/Groundwater Monitoring Costs shall include, but not be limited to, payroll
costs, contractor costs, travel costs, laboratory costs, community relations costs,
technical suppon costs, interagency and intergovermmental agreement costs (including
ATSDR, and U.S. Amy Corps of Engineers costs), costs of maintaining a Field Office,
data management costs, and modeling costs, insofar as such costs are Incurr_ed for the
activities described in the first sentence of this definition. U.S.
Post-Removal/Groundwater Monitoring Costs shall not include U.S. Oversight Costs.
U.S. Rest of River Oversight Costs, U.S. Future Response Costs, U.S. Future Rest of
River Capped Response Costs, U.S. Future Additional Sampling Costs, U.S. Interim
Response Costs, or U.S. 1% Mile Reach Removal Action Costs.

"U.S. Rest of River Oversight Costs" shall mean all costs related to the Rest of
River Remedial Action Incurred by EPA after the modification of the Reissued RCRA
Permit to select the Rest of River Remedial Action pursuant to Paragraph 22 p of this
Consent Decree, including but not limited to, direct and indirect costs that EPA Incurs in
connection with thé following activities: reviewing plans, studies, reports, and other
items related to the design, implementation, and Operation and Maintenance of the

Rest of River Remedial Action pursuant to this Consent Decree, verifying the Work,
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sampling and analysis or performing studies for such purposes, or otherwise
overseeing the Rest of River Remediat Action under this Consent Decree. U.S. Rest of
River Oversight Costs shall include, but not be limited to, payroll costs, contractor costs,
travel costs, laboratory costs, community;elations costs, technical support costs,
interagency and intergovernmental agreement costs (including costs of ATSDR and
Army Corps of Engineers), costs of maintaining a Field Office, data management costs,
and modeling costs, insofar as S_UCh costs are Incurred for the activities described in the
first sentence of this definition. U.S. Rest of River Oversight Costs shall not include
U.S. Oversight Costs, U.S. Future Response Costs, U.S. Future Rest of River Capped
Response Costs, U.S. Post-Removal/Groundwater Monitoring Costs, U.S. Future
Additional Sampling Costs, U.S. Interim Response Costs, or U.S. 1 %2 Mile Reach
Removal Action Costs.

"Waste Material" shall mean (1) any "hazardous substance” under Section
101(14) of CERCLA 42 USC. § 9601(14); {2) any pollutant or contaminant under
"~ Section 101(33) of CERCL_A, 42 U.S.C. §9601(33); (3) any "solid waste" under Section
1004(27) of RCRA, 42 U.S.C. § 6903(27); and (4) any “oil and/or hazardous material”
under M.G.L. ¢c. 21E, section 2.

"Work" shall mean all activities Setting Defendant is required tq perfdrrn under
this Consent Decree, except those required by Section XXX! (Retention of Records).

V. GENERAL PROVISIONS

8. Obijectives of the Parties. The objectives of the Parties in entering into

this Consent Decree are to protect public health, welfare and the environment at the
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Site by the design and implementation of response actions at the Site by the Settling
Defendant and EPA, to reimburse response costs of the Plaintiffs as providec; herein, to
provide for recovery of damages and the performance of restoration projects for injury
to natural resources, and to resolve the claims of Plaintiffs against Settling l'.;efendant
as provided in this Consent Decree. In addition to this Consent Decree, Settling
Defendant, the City, and PEDA have entered into a Definitive Economic Development
Agreement which provides', inter alia, fof redevélopment of a portion of the GE Plant
Area and economic aid to the City. The United States and the State reserve the right to
consult with and/or assist the City and PEDA and to move to intervene or participate as
amicus curiae in connection with any dispute or proceeding relating to enforcement or
implementation of the Definitive Economic Development Agreement.

6. Commitments by Settling Defendant. Except as otherwise expressly

provided in this Consent Decree, Settliing Defendant shall finance and perform the Work
in accordance with this Consent Decree, the SOW, the Rest of the River SOW, and
Work Plans attached to this Consent Decree, and all work plans and other plans,
standards, specifications, and schedules set forth herein or developed by Settling
Defendant and approved by EPA pursuant to this Consent Decree. Settling Defendant
shall also reimburse Plaintiffs for response costs as provided in this Consent Decree,
and shall reimburse the United States for costs related to the 1 %2 Mile Reach Removal
Action as provided in this Consent Decree. Settling Defendant shall ‘a[so pay Natural

Resource Damages to the Trustees, perform Restoration Work and other natural
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resource protection and restoration actions as specified herein, and reimburse the
Trustees for costs Incurrgd and to be Incurred, all as provided in this Consent Decree.

7. Commitments by EPA. EPA intends to implement a Removal Action in

the 1 % Mile Reach. Performance of such Removal Action shal! be in accordance with
the 1 ¥ Mile Reach Removal Action Memorandum. Funding of such Removal Action
shall be in accordance with Paragraphs 103-111 of this Consent Decree.

B. Compliance With Applicable Law And Protectiveness

a. Al} activities undertaken by Settling Defendant pursuant to this
Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Except for the Rest of the River
Remedial Action, for all activities undertaken pursuant to CERCLA in this Consent
Decree, Settling Defendant must also comply with any ARARSs of all federal and state
environmental laws, as described in Attachment B to the SOW and in ARARS tables in
the Removal Action Work Plan for the Upper % Mile Reach (Appendix F hereto),‘EPA’s
Action Memorandum for the Allendale School Removal Action (Appendix C hereto), and
a Supplemental Addendum to the Work Plan for On-Plant Consolidation Areas
{included in Annex 1 to the SOW), unless otherwise determined by EPA pursuant to
CERCLA and the NCP. For the Rest of the River Remedial Action, for all activities
undertaken pursuant to CERCLA in this Consent Decree, Settling Defendant must alsc_:_
comply with any ARARs of federal and state environmental laws set forth in .the
documents selecfing the Rest of the River Remedial Action and/or in the Rest of the

River SOW, unless waived by EPA pursuant to CERCLA and the NCP. For purposes



of this Consent Decree, ARARs shall not be considered Performance Standards unless,
f;r the Rest of the Ri-ver, EPA specifically identifies an ARAR as a Performance
Standard. The activities conducted pursuant to this Consent Decree, if approved by
EPA, shali Be deemed to be consistent with -the NCP.

b. EPA, MADEP and CTDEP have detérmi_ned that:

(1)  The Removal Actions, when implemented and comple'ted in
accordance with this Consent Decree, the SOW, and the Work Plan for the Upper %
Mile Reach Removal Action (including achieving and maintaining Performance
Standards), are protective of human health and the environment with respect to the
areas addressed by those Removal Actions,; and

(i)  Except as expressly provided in this Consent Decree, no
further response actions for the areas addressed by such Removal Actions are
necessary toc protect human health and the environment.

¢. The Consent Decree establishes a process intende_d to ensure that
the Remedial Action to be selected for the Rest of the River will be protective of human
health and the environment.

d. in the event that EPA, or MADEP or CTDEP (as applicabie),
determines that a Removal Action or Remedial Action is no longer protective of human

health or the environment, the Consent Decree provides a procedure by which EPA or

MADEP or CTDEP (as applicable} can seek additional relief.
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9. Permits
a. As provided in Section 121(e} of CERCLA and Section 300.400(e) of

tr= NCP, no permit shall be required for any portion of the Work conducted entirely on-

site (i.e., within the areal extent of contamination or in very close proximity to the

contamination and necessary for implementation of the Work). Any measures
performed pursuant to Paragraphs 118 and 123 (Restoration Work and Other Natural
Resource Protection and Restoration Actions) shall be considered on-site for purposes
of this provision. Where any portion of the Work that is not on-site requires a federal,
state or local governmental permit or approval, Settling Defendant shall submit timely
and complete applications and take all other actions necessary to obtain all such
permits or approvals.

b. Settling Defendant may seek relief under the provisions of Section
XXIIl {(Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for
the Work.

C. This Consent Decree is not, and shall not be construed to be, a
permit issued pursuant to any federal or state statute or reguiation, or local law.

10 Reissuance of RCRA Permit.

a. - Settling Defendant and the United States agree that, in connection
with the settlement embodied in this Consent Decree, GE’'s RCRA Permit will be
revoked and reissued pursuant to 40 C.F.R §§ 124.5 and 270.41, upon the effective

date of this Consent Decree. Settling Defendant and EPA have jointly proposed for
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public comment, pursuant to 40 C F.R. § 124.10, a draft Reissued RCRA Permit in the
form attached hereto as Appendix G. Following thé close of the public_cﬁoh:nmeht period
on the draft Reissued RCRA Permit, and prior to any United States motion for entry of
this Consent Decree, EPA shall issue a final permit decision on the Reissued RCRA
Permit in accordance with 40 C.F.R. § 124.15, to be effective in accordance with
Paragraph 10.d.

b. In the event that EPA's final permit decision on the Reissued
RCRA Permit does not materially modify the draft Reissued RCRA Permit attached as
Appendix G, Settling Defendant shall not seek review of, or otherwise contest, that final
permit decision, and shall comply with requirements of the Reissued RCRA Permit and
this Consent Decree.

c To the extent that Settling Defendant believes the final Reissued
RCRA Permit to be a material modification of the draft Reissued RCRA Permit attached
as Appendix G, Settiing Defendant, may, within 15 days of its receipt of the final
Reissued RCRA Permit, file a motion with the Court for dispute resolution pursuant to
Paragraph 136.c and d (record review) of this Consent Decree, regarding the final
Reissued RCRA Permit. Settling Defendant's dispute shall be limited to whether the
final Retssued RCRA Permit materially modifies Appendix G. The United States, the
State and Connecticut may file an opposition to Settling Defendant’'s motion within thirty
days after receipt of such motion. The Parties hereby stipulate that after lodging and
prior to entry of this Consent Decr.ee, such dispute shall proceed under this Paragraph

as a contractual matter. If, at the conclusion of dispute resolution, the final Reissued
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RCRA Permit is held not to materially modify the draft Reissued RCRA Permit set forth
at Appendix G, Settling Defendant shall not oppose entry of the ansent Decree, shall
not seek review of the Reissued RCRA Pemit, and shall comply with the requirements
of the Reissued RCRA Permit and this Consent Decree. K, at the conclusion of dispute
resolution, the final Reissued RCRA Pemit is held to materially modify the draft
Reissued Pemit set forth at Appendix G, the United Statec, the State, Connecticut and
the Settling Defendant may agree to go forward with the Consent Decree, and the
United States may thereafter move for entry and Settling Defendant shall not contest
and shall comply with the requirements of the Reissued RCRA Permit and this Consent
Decree. If, at the conclusion of dispute resolution, the final Reissued RCRA Permit is
heid to materially modify the draft Reissued Permit set forth at Appendix G, and the
United States, the State, Connecticut and the Settling Defendant do not agree to go
forward with the Consent Decree, either the United States or Settling Defend;nt shall
withdraw from the Consent Decree.

d. In accordance with 40 C.F.R. § 124.15(b){(1), the effective date of
the Reissued RCRA Permit shall be the date of entry of this Consent Decree; provided,
however, that if, after dispute resolution, the final Reissued RCRA Permit is found to
materially modify Appendix G and the United States, the State, Connecticut and the
Settling Defendant do not agree to go forward with this Consent Decree, then EPA may
finalize the permit after either the United States or Settling Defendant withdréws from
the Consent Decree. In that event, Settling Defendant may appeal the final Reissued

RCRA Permit in accordance with 40 C.F.R. § 124.19 and Section 70086(b) of RCRA, in
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which case Settling Defendant’s compliance with such Permit shall be governed by
applicable laws and reguiations relating to RCRA pemits isrsued by EPA. if Settiing
Defendant does not appeal such Reissued RCRA Permit, Settiing Defendant shall
comply with all conditions of the Reissued RCRA Pemit. If this Consent Decree is
entered, upon the effective date of the Consent Decree, Settling Defendant shall
comply with the provisions of the Reissued RCRA Permit ond the requirements of
Paragraph 22 (Rest of River) of this Consent Decree. If, after the effective date of this
Consent Decree, a person other than Settling Defendant appeals the final Reissued
RCRA Permit pursuant to 40 C.F.R. § 124.19, Settling Defendant shall comply with the
requirements of the Reissued RCRA Permit, as well as the requirements of Paragraph
22 (Rest of River) of this Consent Decree, during the period of such appeal. In the
event that a person other than Settiing Defendant appeals the Reissued RCRA Permit,
but Setthing Defendant does not, Settling Defendant shall support the issuanc;e of the
Reissued RCRA Permit in such appeal.

11.  Revision of State Administrative Consent Qrders. Setthng Defendant and

the State agree that in connection with the settiement embodied in this Consent
Decree, the Administrative Consent Orders executed by Settling Defendant and
MADEP on May 22, 1990, and July 2, 1990, will be terminated and superseded by a
new Administrative Consent Order. Within fifteen (15) days of entry of this Consent
Decree, Settling Defendant and MADEP will execute the Administrétive Consent Order
attached hereto as Appendix H. The properties addressed by the new Administrative

Consent Order shali not be considered part of the Site, as Site is defined in Paragraph
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4 of this Consent Decree (except as provided in the SOW with respect to East Street

Area 1-South).

12. Conveyance of Properly and Notice 1o Successors-in-Titie

a. Convevance of Property from Settiing Defendant to Grantee Other

than PEDA.

(i In addition ;o the requireménts of Paragraph 54 j of this
Consent Decree, at least 30 days prior to the conveyance from Settling Defendant to a
grantee other than PEDA, of any interest in property owned by Settling Defendant
tocated within the Site including, but not limited to, fee interests, leasehold interests,
and mortgage interests, Settling Defendant shall give the grantee written notice of
{A} this Consent Décree, {B) any mstrument by which an interest in reai pro-perty has
been previously conveyed that confers a right of access to the property to be conveyed,
including Environmental Restrictions and Easements ("EREs") and/or Conservation
Easements and Restrictions (“CERs") pursuant to Section Xl (Access and Land/Water
Use Restrictions), and (C) any instrument by which an interest in real property has been
conveyed that confers a right to enforce restrictions on the use of such property (EREs
and/or CERs) pursuant to Section XIll (Access and Land/Water Use Restrictions);
provided, however, that this requirement shall not apply to any mortgage or other non-
_fee property interest held by Settling Defendant that is not also related to Settling
Defendant's manufacturing facility in Pittsfield, Massachusetts. At least 30 Aays prior to
such conveyance, Settling Defendant shall also give written notice to EPA and the

State of the proposed conveyance, including the name and address of the grantee, and
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the date on which notice of the Consent Decree, CERs and/or EREs was given to the

grantee.

(i)  In the event of any such conveyance, Settling Defendant's B
obligations under this Consent Decree, includiné, but not imited to, its obligation to
provide or secure access and land/water use restrictions, as well as to abide by such
land/water use restrictions pursuant to Section Xlll {Access and Land/Water Use
Restrictions) of this Consent Decree, shall continue to be met by Setting Defendant. In
no event shall the conveyance release or otherwise affect the liability of Settling
Defendant to comply with all provisions of this Consent Decree, absent the prior written
consent of the Agencies. if the United States and the State approve, the grantee may

perform some or all of the Work under this Consent Decree.

b. Conveyance of Property from Settling Defendant to PEDA -~

{i} Consent/Notice:

(A)  The Parties acknowledge that Settling Defendant has
agreed to transfer a fee interest in portions of the GE Plant Area to PEDA pursuant to
the Definitive Economic Development Agreement. The Parties hereby consent to
transfer of such properties, identified in Appendix | hereto, provided that the
requirements of this Paragraph are met.

{B)  Forall property transfers specified in Paragraph 12.b(i){A)
above, and to the extent that Settling Defendant agrees to transfer to PEDA any fee
property interest in additional portions of the GE Plant Area other than those specified

in Paragraph 12.b(i){(A) above, the following shall apply:
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(1) At least 30 days prior to such conveyance, Settling
Defendant and PEDA shall give wgtten notice to EPA and the State of the
proposed conveyance.

(2) Unless otherwise agreed to by Seitling Defendant,
PEDA, EPA and MADEP, Setiling Defendant shall not convey such property to
PEDA unless and until Settiing Defendant has caused an ERE to be placed on
such property pursuant to Section XH! of this Consent Decree, and unless énd
until Settling Defendant has received, pursuant to Section XVill of this Consent
Decree, a Certification of Completion for the Removal Action at the GE Plant
Area applicable to such property (excluding the Groundwater Removal Actions).

(3) Settiing Defendant shall not convey to PEDA the Hill 78
Consolidation Area, the Building 71 Consclidation Area, the potential
consolidation area that may be constructed at the comer of New York Avenue
and Memill Road (unless such area s not used for any on-plant consolidation) or
the intenor landfill at the Unkamet Brook Area.

(ii) In the event of any fee conveyance from Settling Defendant
to PEDA as specified in this Paragraph, Settling Defendant's obligations under this
Consent Decree shall continue to be met by Settiing Defendant, with the foltowing
- exceptions (which exceptions shall apply unless and until the property reverts or is

_conveyed back to Settling Defendant}:



{A)  The obligations to provide or secure access and land/water
use restrictions, as well as to abide by such land/water use restrictions, pursuant to

Section Xl of this Consent Decree, shall be met by PEDA, not Settling Defendant; an‘d
(B) The Post-Removal Site Control obligations with respect to -
such property (other than with respect to Removai Actions relating to groundwater
and/or NAPL) shall bg met by PEDA, not Settling Defendant, uniess EPA, after a
reasonable opportunity for review and comment by the State, determines to its
satisfaction that PEDA has ceased to exist or otherwise will not or cannot perform such _
obiigations. f EPA so determines, EPA will notify Settling Defendant, and Settling
Defendant will meet such Post-Removal Site Control obligations, unless and until EPA,
after a reasonable opportunity for review and comment by the State, determines to its —
satisfaction that PEDA will resume performance of such responsibilities in a satisfactory
manner.
(i)  Nothing in this Consent Decree shall preclude Settling
- Defendant and PEDA from agreeing that PEDA wilt assume obligations of Settiing
Defendant in addition to those specified n Paragraph 12 .b(ii), above, with respect to
property conveyed to PEDA. However, except as specifically provided in this
Paragraph, in no event shall such agreement or the conveyance release or otherwise

affect the hability of Settling Defendant for compliance under this Consent Decree,

absent the prior written consent of the Agencies.
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c. Conveyance of Property from PEDA to Anocther Party.

{1} To the extent that PEDA agrees to transfer to any other

T ~party any interest in preperty transferred previously to PEDA by Settling Defendant
within the Site including, but not limited to, fee interests, leasehold interests, and
mortgage interests, PEDA shall give the grantee written notice of (A) this Consent
Decree, (B) aﬁy instrument by which an interest in real property has been previously
conveyed that confers a right of access to the property to be conveyed, including EREs
andfor CERs, pursuant to Section XIil (Access and Land/Water Use Restrictions), and
(C) any instrument by which an interest in reai property has been conveyed that confers
a night to enforce restrictions on the usé of such property (EREs andfor CERs) pursuant
to Section XIII. At least 30 days prior to such conveyance, PEDA shall also give written
notice to EPA, the State and Settling Defendant of the pro-posed conveyance, including
the name and address of the grantee, and the date on which notice of the Consent
Decree, CERs and/or EREs was gi.ven to the grantee.

(ii) in the event of such conveyance from PEDA as specified in
this Paragraph, Settling Defendant’'s obligations under this Consent Decree shall
continue to be met by Settling Defendant, with the following exceptions (which
exceptions shall apply uniess and until the property reverts to or is conveyed back to
Settling Defendant):

(A) The obligations to ensure that access an.d land/water use

restrictions are provided and secured, as well as to ensure that such land/water
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restrictions are abided by, pursuant to Section XIli of this Consent Decree,' shall be met
by PEDA, not Settling Defendan-t; and_ |

(B) = Regarding Post-Removal Site Control obligations with
respect to such property (other than with respect to Removal Actions refating to
groundwater and/or NAPL), PEDA, not Settling Defendant, shali ensure that such
obligations are met, uniless EPA, after a reasonabie opportunity for review and
comment by the State, determines to its satisfaction that PEDA has ceased to exist or
otherwise will not or cannot perform such obligations. If EPA so determines, EPA will
notify Settling Defendant, and Settling Defendant will meet such Post-Removal Site -
Contro! obligations, unless and until EPA, after a reasonable opportunity for review and
comment by the State, determines to its satisfaction that PEDA will resume
performance of such responsibilities in 2 satisfactory manner.

(i) Except as specifically provided in this Paragraph, in no
event shall the conveyahce release or otherwise affect the liability of Settling Defendant
to comply with all provisions of this Consent Decree, absent the prior written consent of
the Agencies. If the United States and the State approve, the grantee may perform

some or ail of the Work under this Consent Decree.

13. Management of Response Action Activities

a. The Parties agree to implement a fully collaborative,-collegial and
cooperative approach to management of the response actions at the Site.
b. The Parties agree to form three Management Groups to oversee

the response actions at the Site. These Management Groups are to meet regularly,
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review progress, and anticipate and minimize problems with the response actions. The
Management Groups will include_-__the following:

(i) A Project Management Group consisting of EPA’s Remedial
Project Manager, MADEP's Special Projects Section Chief of the Western Regiona!
Office, and GE's Project Coordinator designated pursuant to Section XVI to work on
" day-to-day project management issues.

(i A Senior Management Group consisting of EPA’s Director of
the Office of Site Remediation and Restoration, MADEP's Director or Deputy Director of
its Western Regional Office, and GE's Manager of Pittsfield Remediation Programs or |
its Manager and Counse! for Remediation Programs, Corporate Environmentai
Programs, or their respective designees to consult and confer on issues that could not
be resolved at the Project Management Group level.

(i)  An Executive Board consisting of the EPA Regiona!
Administrator, MADEP Commissioner, and GE Vice President for Corpqrate
Environmental Programs to meet periodically to review overall progress of the cleanup.

c. Each of the Management Groups will include, as the United States,
and the State deem appropriate, a representative of the Trustees. Each of the
Management Groups will include, as the United States, the State and Settling
Defendant deem appropriate, a representative of the City of Pittsfield and/or PEDA.

VI. PERFORMANCE OF RESPONSE ACTIONS BY SETTLING DEFENDANT

14.  Settling Defendant shall perform the foliowing response actions pursuant

to this Consent Decree, the SOW, the Rest of the River SQW, the Removal Action
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Work Plan for Upper ¥ Mile Reach, and Work Plans developed and/or implemented
pursuant to this Consent Decree: _

a. Settiing Defendant shait perform ther Removal Actions Qutside the
River in accordance with this Consent Decree and the SOW attached hereto.

b. Settling Defendant shall perform the Upper % Mile Reach Removal -
Action in accordance with this Consent Decree and the Removal Action Work Plan for
Upper ¥ Mile Reach (Appendix F hereto} as approved by EPA.

C. Settling Defendant shall, with respect to the 1 ¥ Mile Reach
Removal Action, pay its share of the 14 Mile Reach Removal Action Costs in
accordance with Section XX of this Consent Decree (Reimbursement of Costs) and
perform other activities as specified in this Consent Decree.

d Subject to and in accordance with Paragraph 22 (Rest of River) of
this Consent Decree, Settling Defendant shall complete the RCRA Facility Investigation
Report, shall propose interim Media Protection Goals, and shait perform the Corrective
Measures Study for the Rest of the River in accordance with the Reissued RCRA
FPermit, and shall perform the Rest of River Remedial Action and O&M in éccordance
with the modification of that Reissued RCRA Permit to seiect the Rest of the River
Remedial Action and in accordance with the Rest of River SOW.

15. In addition to Setting Defendant’s other obligations in tHis Consent
Decree, including the specific obligations regarding the performance of response

actions and Restoration Work and other natural resource protection and restoration

actions pursuant to Sections Vil (Removal Actions Outside the River), VIl (River
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Response Actions), and XXi (Natural Resource Damages) and its obligation to achieve
and maintain Performance Standards as set fort»h in Section IX of this Consent Decree
and in the SOW, Settling Defendant shall comply with the following requirements with
respect to each Remova! or Remedial Action required under this Consent Decree: .

a. Materials that are excavated or otherwise removed from their
current jocation at the Site and demolition debris from building demolition may be
permanently consolidated at the GE Plant Area using a combination of the Hill 78
Consolidation Area, the Building 71 Consolidation Area, and another potential
Consolidation Area at the corner of New York Avenue and Merrill Road, as designated
in the SOW as permanent consolidation areas (collectively referred to herein as “on-
plant consolidation areas”), ih accordance with the following: -

(iy Al materials to be consolidated at the Hill 78 Consolidation
Area shall contain less than 50 ppm PCBs, as determined by appropriate composite
sampling techniques or other techniques approved by EPA, and shall not constitute
hazardous waste under RCRA.

(i) Settling Defendant shall not place in the on-piant consolidation
areas any asbestos-containing materials required by applicable law to be removed from
buildings or structures prior to demolition, free liquids, “free product,” intact drums and
capacitors, or other equipment that contains liquid PCBs within its internal components.
If such materials are encountered, Settling Defendant will instead dispose o‘f these
materials appropriately off-site. For purposes of this Paragraph, “free product” is

defined as materials containing PCBs or other Waste Material that by visual inspection
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flow at room temperature or from which liquid passes when a 100 mg or 100 ml sample
1S placed on a mesh number 60 plus or minus 5 percent paint fiiter and allowed to drain

at room temperature for 5 minutes.

(i) The specific design and implemgntation requirements of the
on-plant consolidation areas, including, but not limited to, engineering limitations and
consolidation area configuration {e.g., horizontal extent and maximum elevation}, shall
comply with Section 2.1.4 and Annex 1 of the SOW attached to this Consent Decree.

b. In addition to using the on-plant consolidation areas for
consolidation of building demolition debris, Settling Defendant may use the existing
foundations of certain buiidings, as described in the SOW, for placement of debris from
building demolition activities conducted pursuant to the Definitive Economic
Development Agreement and at Buildings 12, 12X, and 12Y. Such building foundations
shall not be considered “on-plant consolidation areas” for purposes of this Consent
Decree. However, if Settling Defendant uses such building foundations for the

" ptacement of building demolition debris, it shail comply with the requirements of Section
2.1.5 of the SOW for placement of such material in building foundations and for the
covering of those foundations after use. Building demolition conducted pursuant to the
Definitive Economic Development Agreement and at Buildings 12, 12X, and 12Y is not
part of the GE Plant Area Removal Actions; however, the placement of demalition
debris in the foundations shall be part of the GE Plant Area Removal Actioﬁs for the
areas where such foundations are located (but will be excluded from the spatial

averaging for such areas, as provided in Section 2.1.5 of the SOW).
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C. To the extent Settiing Defendant performs the Work in accordance
-with this Consent Decree, the SOW, the Upber % Mile Reach Removal Action Work
" Plan, and other required work plans, RCRA land disposal restrictions shall not apply to
on-plant consolidation (including placement of materials in the on-piant consolidation
areas and placement of building demolition debris in building foundations), because the
areas covered by those documents have been designatec by EPA as an Area of o
Contamination pursuant to EPA’s “Area of Centamination Policy.” For the Building 71
and New York Avenue/Merrill Road Consolidation Areas, Settling Defendant shall:
suitably prepare, cap, monitor and maintain the area in accordance with Section 2.1.4,
Attachments G, H and J, and Annex 1 of the SOW, provided, however, that except as
otherwise provided therein, the adc_iitional liner and leachate collection reguirements of
40 CF.R. §761.75and 40 C.F.R. § 253.301(c) and comparabie requirements of
Massachusetts regulations shall not apply to the consolidation areas. For thé Hill 78
Consolidation Area, as well as the other on-plant consolidation areas, Settling
Defendant shall comply with the requirements of Paragraph 25.b (Performance
Standards) of this Consent Decree.

16. Performance of Removal Actions Prior to Effective Date of Consent

Decree.

a. Obligations to be Performed. In order to expedite response

actions at the Site, Settling Defendant has agreed to commence and perform the
following work as a contractual obligation effective upon lodging of this Consent

Decree: (1) all design and implementation of the Allendale Schoo! Removal Action, in
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accordance with Sections VI, Vil and X of this Consent Decree and the SOW and

Annex 3 to the SOW (Work Plan for Allendale School Removal Action); (2) ali design

.and implementation of the Upper % Mile Reach f{emoval Action, in accordance with
Paragraph 20 and Sections VI, VIl and IX of this Consent Decree and the Upper %
Mile Reach Removal Action Work Plan; (3) the design, implementation, and operation
of the Hill 78 and Building 71 Consolidation Areas for the consolidation of materials
excavated as part of the Aliendate Schoo! and Upper ¥z Mile Reach Removal Actions, in
accordance with the applicable provisions of Sections VI, VI and [X of this Consent
Decree, the SOW, and Annex 1 to the SOW (Work Pians for On-Plant Consolidation
Areas): and (4) submittal of Pre-design Investigation Work Pians for the 30s Complex
Removal Action, the 40s Complex Removal Action, the 20s Complex Removal Action, -
and the Newell Street Area | Removal Action, as well as the Field Sampling
Plan/Quality Assurance Project Plan portions of the Project Operations Plan, ln
accordance with the schedule set forth in Attachment A to the SOW, and submittal of
the Baseline Monitoring Program Proposal for the Plant Site 1 Groundwater
Management Area in accordance with the schedule set forth in Attachment H to the
SOW, and (5} continuation of source control investigation, design, and implementation
activities for East Street Area 2-South, the Lyman Street Area, and Newell Street Area
Il n accordance with the work plans and schedules approved by EPA as included in
Annex 2 to the SOW, provided, however, that if the Court denies entry of this Consent
Decree before cofnpletion of alt work provided for in this Paragraph, or if the United

States, the State or Connecticut withdraws from this Consent Decree pursuant to
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Section XXXVIH (Lodging and Opportunity for Public Comment) of this Consent Decree.
or if either the United States or Settling Defendant withdraws from this Consent Decree
pursuant to Paragraph 10.c, then Settling Defendant may suspend performance as of
the dat-e of denial of entry by the Court or of writtén notice by the United States, the
State or Connecticut (or Settling Defendant pursuant to Paragraph 10.c) that it has
withdrawn from the Decree and Settling Defendant shall have no further obligafions
under this Paragraph 16. In the event that Setlling Defendant suspends performance,
the Parties reserve all of their rights except as specifically provided in this Paragraph
16.

in addition, the Parties agree that Setlling Defendant may, upon lodging of this
- Consent Decree, commence use of certain existing building foundations for
consolidation of building demolition debris, as described in Paragraph 15.b of this
Consent Decree, in accordance with and subject to the requirements of Paragraph 15.b

and Section 2.1.5 of the SOW.

b. Covenants by United States. In consideration of the actions that

will be performed and the payments that will be made by the Settling Defendant as a
contractual matier p.rior to the effective date of the Consent Decree, and except as
specifically provided in this Paragraph, the United States, on behalf of EPA, NOAA,
DOI, DOD, ACOE, ATSDR and any other agency of the United States which may have
authority to administer the statutes cite: in this subparagraph, as a contractual
obligation effective upon lodging of this Consent Decree, covenants' not to sue or to

take administrative action against Settling Defendant pursuant to Section 106 or 107(a)
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of CERCLA, Section 7003 of RCRA, Section 7 of the Toxic Substances Control Act
(*TSCA"), and/or Section 504 of the Clean Water-Act for releases or threatened
releases of Waste Material to or at the Allendale School Property and/or the Upper Y2
Mile Reach, where such Waste Material originated at the GE Plant Area, and/or for tr_1e
on-plant consolidation activities that are the subject of this Paragraph. The United
States, on behalf of the above-mentioned agencies, further covenants not to sue or to
take administrative action against Settling Defendant pursuant to Sections 1002, 1005,
1006, 1009 and 1015 of the Oil Pollution Act, Section 113(f) of CERCLA, Sections
3004(u) and (v) and 3008 of RCRA, Section 17 of TSCA, Sections 309, 311 and 404 of
the Clean Water Act, and/or Section 10 of the Rivers and Harbors Act for releases or
threatened releases of Waste Matenal (regardless of the manner in which such Waste
Material may be listed, defined or characterized under these statutes) to or at the
Allendale School Property and/or the Upper ¥z Mile Reach, where such Waste Material
originated at the GE Plant Area, and/or for the on-plant consolidation activities that are
the subject of this Paragraph; provided, however, that the United States' covenant with
respect to such statutory provisions does not apply to any action or claim other than an
action or claim to compel Settling Defendant to implement, comply with, or fund
response actions, corrective actions or measures, or other similar judicial or
administrative response-type injunctive relief, or for recovery, reimbursemertt,
contribution or equitable share of response costs or, with respect to the Upper ¥ Mile
Reach, Natural Resource Damages, and specifically does not apply to any action or

claim for civil penalties under these statutory provisions. Except with respect to future
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liability, these covenants not to sue shall take effect upon lodging of this Consent
Decree. With respect to future liability, the covenant not to sue shall be effective as to
each Removal Action upon EPA's Certification of Completion for that individual
Removal Action. These covenants not to sue are conditioned upon the satisfactory'
performance by Settling Defendant of its obligations under this Paragraph. These
covenants not to sue extend-only to the Settiing Defendant and do not extend to any
other person. Upon the effective date of this Consent Decree, the provisions of Section
XXV| of this Consent Decree shall apply in lieu of the covenants in this Paragraph 16.b.
However, if the Court denies entry of this Consent Decree or the United States, the
State or Connecticut withdraws from this Consent Decree pursuant to Section XXXVII
of this Consent Decree (Lodging and Opportunity for Public Comment), or the United
States or Settling Defendant withdraws from this Consent Decree pursuant to
Paragraph 10.c, and Settiing Defendant suspends work pursuant to Paragraph 16 a,
then the scope of the covenant not to sue in this Paragraph 16.b shall be limited to the
work that has been completed as of the date that Setthing Defendant suspends the
work.

c. Covenants by Massachusetts.

(i) In consideration of the actions that will be performed and the payments
that will be made by the Setthing Defendant as a contractual matter prior to the effective
date of the Consen-t Decree, and except as specifically provided in this Parégraph, the
State, as a contractual obligation effective upon lodging of this Consent Decree,

covenants not to sue or to take administrative action against Settling Defendant



pursuant to the statutes and common law theories listed in Paragraph 16.c(ii}, whether
on its own behalf or as parens patnae, for releases or threatened releases of Waste
Material (regardless of the manner in which such Waste Material may be listed, defined
or characterized under these statutes or common {aw theories), where such Waste
Material originated at the GE Plant Area, to or at the Allendale Schoo! Property and/or
the Upper ¥ Mile Reach and/or for the on-plant consolidation activities that are the
subject of this Paragraph; provided, however, that the State's covenant is limited to
claims or actions: (A) to compel Settling Defendant to implement, comply with, or fund
response actions, corrective actions or measures, or other similar judicial or
administrative response-type injunctive relief, (B) for recovery, reimbursement,
contribution, or equitable share of response costs or, with respect to the Upper ¥ Mile
Reach, Natural Resource Damages; and (C) for recovery, reimbursement, contribution,
or equitable share of property damage. The covenants in this Paragraph 16 ¢
specifically do not apply to any action or claim for civil penalties under these statutory
provisions.
(n) The statutes and common law theories subject to the covenants in

Paragraph 16.c(i), and to the limitations set forth therein, are the following: Sections
107, 113, 121(e)(2), 121(f), and 310 of CERCLA, Sections 1002, 1005: 1006, 1008 and
1008 of the Qil Pollution Act, Section 7002 of RCRA; Section 20 of TSCA. Section 505
of the Clean Water;!\ct; Sections 3A, 4, 4A, 5,9, and 10of MG.L. c. 21E and Section
11 of M.G.L. c. 21E for violation or enforcement of such Sections 3A, 4, 4A, 5, 9 and

10, Section 4 of M.G.L. ¢c. 21H; Sections 5, 7, and 11D of M.G.L. c. 12; Sections 42, 44,
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46, and 53 of M.G.L. ¢. 21; Sections 9 and 10 of M.G.L. ¢c. 21C; Sections 142A; 142B.
160, 1608, and 162 of M.G.L. c. 111; Section 169 of M.G.L. c. 111 for violation of
Section 167; Sections 40, 40A, 42, and 80 of M.G.L. c. 131; Section 7Aof MG L c.
214; Section 39G of M.G.L. ¢. 40; Sections 59 and 59A of M.G.L. c. 91; Sections 4, 9.
and 11 of M.G.L. ¢. 93A for a violation of Section 2; and Section 6 of MG.L. c. 131A
(including the implementing regulations of the statutes listed in this subparagraph
16(c)(ii)) and nuisance, trespass, negligence, strict liability, or restitution.

(i) Except with respect to future hiability, these covenants not to sue shall
take effect upon lodging of this Consent Decree. With respect to future liability, the
covenant not to sue shall be effective as to éach Removal Action upon EPA’s
Certification of Completion for that individual Removal Action. These covenants not to
sue are conditioned upon the satisfactory performance by Settling Defendant of its
obligations under this Paragraph. These covenants not to sue extend only to the
Settling Defendant and do not exten-d to any other person. Upon the effective date of
this Consent Decree, the provisions of Section XXVI of this Consent Decree shall apply
in lieu of the covenants in this Paragraph 16.c. However, if the Court denies entry of
this Consent Decree or the United States, the State or Connecticut withdraws from this
Consent Decree pursuant to Section XXXVl of this Consent Decree (Lodging and
Opportunity for Public Comment), or the United States or Settling Defendantl withdraws
from this Consent Decree pursuant to Paragraph 10.c, and Settling befendant

suspends work pursuant to Paragraph 16.a, then the scope of the covenant not to sue
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in this Paragraph 16.c shall be limited to the work that has been completed as of the
date that Settling Defendant suspends the work.

d. Covenants by Connecticut.

] In consideration of the actions that will be performed and the
payments that will be made by the Settling Defendant as a contractual matter prior to
the effective date of the Consent Decree, and except as specifically provided in this
Paragraph, Connecticut, as a contractual obligation effective upon lodging of this
Consent Decree, covenants not to sue or take administrative action against Settling
Defendant pursuant to Sections 107, 121(e)(2), or 113 of CERCLA, Sections 310 and
106 of CERCLA, Sections 7002 and 7003 of RCRA, Sections 20 and 7 of TSCA
Sections 1002, 1005, 1006, 1008 and 1008 of the Qil Poliution Act, or Sections 505 and
504 of the Clean Water Act for releases or threatened releases of substances subject to
these statutes, where such substances onginated at the GE Plant Area, to or at the
Allendalie School Property, the Upper % Mile Reach, and/or the Hill 78 and Building 71
Consolidation Areas, and for the Removal Actions and on-plant consolidation activities
that are the subjéct of this Paragraph, and not to sue or take administrative action
agamst Settling Defendant pursuant to the Connecticut statutory provisions set forth
herein with respect o releases, spills or discharges of or pollution from, or threatened
releases, spills or discharges of or potiution from, the chemical liquids, hazardous
wastes, oil or petroleum, wasle oil or solid, liquid or gaseous products subject to such
statutes, where sﬁch substances originated at the GE Plant Area, to or at the Allendale

School Property, the Upper 2 Mite Reach, and/or the Hilt 78 and Building 7 1
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Consolidation Areas, and for the Removal Actions and on-plant consoiidation activities
that are the subject of this Paragraph. The Connecticut statutory provisions subject to
Connecticut’'s covenant are Sections 5, 6, 6a, 7, 427, 432, 435, 451 and 452 of Title
22a of the Connecticut General Statutes, and, to the extent Connecticut participates in
the New England Interstate Water Pollution Control Commission, these covenants
include Section 309, Article Xt of the Connecticut General Statutes. For purpoées of
this subparagraph (d)(i), the phrase “substances subject to these statutes’ includes
wastes, hazardous constituents, refuse, materials, chemica! substances or mixtures,
PCBs, pollutants, oil, hazardous substances, and pollution sources.

(i) In consideration of the actions that will be performed and the
payments that will be made by the Settling Defendant as a contractual matter prior to
the effective date of this Consent Decree, and except as specifically provided in sub-
paragraph (e) and subject to the limitations set forth herein, Connecticut, as a
contractual obligation effective upon lodging of this Consent Decree, covenants not to
sue Settling Defendant pursuant to Sections 7002 and 3004(u) or {v) of RCRA,
Sections 7002 and 3008 of RCRA, Sections 20 and 17 of TSCA, Sections 505 and 309
of the Clean Water Act, or Sections 505 and 311 of the Ciean Water Act; and further
covenants not to sue Settling Defendant for nuisance, negligence, negligence per se,
strict liability for ultrahazardous activity, restitution, reckless misconduct, trespass, or
under the public trust doctrine theory, with respect to poliution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products,

where such pollution, chemical liquids, hazardous wastes, oil or petroleum, waste oi} or
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solid, liquid or gaseous products originated at the GE Plant Area, to or at _the Aliendale
School Property, the Upper % Mile' Reach, and/or the Hill 78 and Buiiding 71
Consoilidation Areas, and for the Removal Actions and on-plant consolidation activities
that are the subject of this Paragraph; and further covenants not to sue or take
administrative action against Settling Defendant, pursuant to the statutory provisions
set forth herein, witﬁ respect to the pollution, chemical liquids, hazardous wastes, oit or
petroleum, waste oil or solid, liquid or gaseous products subject to the statutes set forth
herein, where such pollution, chemical liquids, hazardous wastes, oil or petroleumn,
waste oil or solid, liquid or gaseous products originated at the GE Plant Area, to or at
the Allendale School Property, the Upper % Mile Reach, and/for the Hill 78 and Building
71 Consolidation Areas, and for the Removal Actions and on-plant consolidation
activities that are the subject of this Paragraph. The Connecticut statutory provisions
subject to Connecticut’'s covenant are Sections &b, 6e, 14 et seq. (Environmental
Protection Act), 123, 131, 133c-g, 225, 226, 226a, 226b, 416, 430, 438, 443(c) and
463-469 of Title 22a of the Connecticut Genera! Statutes. Connecticut's covenant set
forth in this subparagraph (d)(ii), with respect to the aforementioned common law and
statutory provisions, does not apply to any action other than: (A) an action to compel
Settling Défendant to implement response actions, corrective actions or measures, or
for other similar judicial or administrative injunctive relief; or (B) an action for recovery of
response costs, damages, civil penalties or Natural Resource Damages.

(i) For purposes of subparagraphs (i) and (ii) of this Paragraph 16.d,

the phrase “poliution, chemical liquids, hazardous wastes, oil or petroleum, waste oil or
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solid, liquid or gaseous products” shall be as defined in Chapters 445 or 446k of the
Connecticut General Statutes. |

_ (iv) ~Except with respect to future liability, these covenants not to sue
shall take effect upon lodging of this Consent Decree. With respect to future liability,
the covenant not to sue shall be effective as to. each Removal Action upon EPA’'s
Certification of Completion for that individual Removal Action. These covenants not to
sue are conditioned upocn the satisfactow performance by Settling Defendant of its
obligations under this Paragraph. These covenants not to sue extend only to the
Settling Defendant and do not extend to any other person. Upon the effective date of
this Consent Decree, the provisions of Section XXVI of this Consent Decree shall apply
in lieu of the covenants in this subparagraph 16.d. However, if the Court denies entry
of this Consent Decree or the United States, the State or Connecticut withdraws from
this Consent Decree pursuant to Section XXXVl of this Consent Decree, or the United
States or Settling Defendant withdraws from this Consent Decree pursuant to
Paragraph 10.c, and Settling Defendant suspends work pursuant to Paragraph 16 a,
then the scope of the covenant not to sue in this Paragraph 16.d shall be imited to the

work that has been completed as of the date that Settling Defendant suspends the

work.

e Pre- and Post-Certification Reservation. The covenants set forth in
subparagraphs b, ¢ and d above are 'subject to the provisions of Paragraphs 162, 163,
167, 168, 171 and 172 (United States, State and Connecticut Pre- and Post-

Certification Reservations) and Paragraph 42 of this Consent Decree.
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f General Reservation of Rights. The covenants not to sue set forth

above do not pertain to any matters other than -thos‘e'eiplj'essly specified in
subparagraphs 16.b, 16_5, and 16.d above. The United States, Connecticut and the
State reserve, and this Paragraph is without prejudice to, all rights against Seittiing
Defendant with respect to all other matters, including but not iimited to, the following:

(i} ciaims based on a failure by Settling Defendant to meet a
requirement of this Paragraph, .

(i} liability arising from the past, present, or future disposal,
release, or threat of release of Waste Materials outside of the Site;

(iii}  hability for future disposal of Waste Material at the Site, other —
than as provided in the Work to be performed under this Paragraph, or otherwise
ordered by EPA,;

(v}  criminal hability;

(v) liability for violations of federal or state law which occur
| during or after implementation of any Work under this Paragraph;

(vi} i the Court denies entry of this Consent Decree or the
United States, the State or Connecticut withdraws from this Consent Decree pursuant
to Section XXXVIII of this Consent Decree or the United States or Settling Defendant
withdraws from this Consent Decree pursuant to Paragraph 10.c, liability for additional
response actions that EPA determines are necessary to address releases or threatened
releases of NAPL or Waste Materials in groundwater from areas outside the Upper %
Mile Reach or the Aliendale School Property to or at the Upper % Mile Reach or the
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Aliendale School Property, except as addressed by the source control activities
performed by Seﬁiing Defendant pursuant to clause (5) of Paragraph 16.a; and

(vii)  Thability for Natural Resource Damages except relating to the

Upper % Mile Reach.

g. Work Takeover. Inthe event EPA determines that Settling

Defendant has ceased implementation of the Allendale School Removal Action (and
associated on-plant consolidation activities) and/or the Upper 2 Mile Reach Removal
Action (and associated on-plant consolidation activities), as required by Paragraph
16.a, is seriously or repeatedly deficient or late in its performance of such response
actions under Paragraph 16.a, or is impiementing such response actions under
Paragraph 16.a in a manner which may cause an endangerment to human health or the
environment, EPA may assume the performance of the Removal Action in question
(including associated on-plant consolidation activities). Settling Defendant may invoke
the procedures set forth in Section XXIV {Dispute Resolution), Paragraph 136, to
dispute EPA's determination that takeover of such response actiops is warranted under
this Paragraph. Costs Incurred by the United States in performing such response
actions pursuant to this Paragraph shall be con'sidered U.S. Future Response Costs
that Settling Defendant shall pay in accordance with Section XX (Reimbursement of
Costs).

h. Covenants by Settling Defendgn_t.

(1) As a contractual matter, as of the lodging of this Consent Decree,
Settling Defendant covenants not to sue and agrees not to assert any claims or causes

73



of action against the United States, on behatf of EPA, DOI, NOAA, DOD, ACOE,
ATSDR, and any other agency of the United States which rﬁay have authority to
administer the statutes cited in"subparagraph 16.b, or against Connecticut and the
State (including any department, agency or instrumentality of Connecticut or the State),
with respect to the Removal Actions and on-plant consolidation activities that are the
subject of this Paragraph or for releases or threatened releases 6f Waste Material
(regardiess of the manner in wr;ich such Waste Material may be listed, defined or
characterized under these statutes) to or at the Allendale School Property and the
Upper % Mile Reach, where such Waste Material originated at the GE Plant Area,
inciuding, but not limited to:

(A)  any direct or indirect claim for reimbursement from the
Hazardous Substance Superfund (established pursuant to the Internal Reverjue Code,
26 U.S.C. § 9507) through CERCLA Sections 108(b)2), 107, 111, 112, 113 or any
other provision of law;

(B) any direct or indirect claim for recovery, reimbursement,
contribution or equitable share of response costs, Natural Resource Damages, or
property damage pursuantto MG L. c. 21E;

(C) any claims under Sections 107 or 113 of CERCLA, Section
7002 of RCRA, Section 504 of the Clean Water Act, andfor Sections 1002, 1005, 1008,
1009 or 1015 of the Oil Pollution Act

(D) any claims arising out of the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph, including claims based on
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the United States’, the State's and Connecticut's selection of oversight or approval of
plans for such Removal Actions ér;d on-pl—;an—tc:,c_)-r;nsolid-ation aﬁtivities;

(E) any_claim under the Fifth Amendment to the United States
Constitution or under the Massachusetts Constitution for “takings”; and

"(F) any claim under the Tucker Act, 28 U.S.C. § 1491, or at

common faw, arising out of or relating to such Removal Actions and on-plant
consolidation activities _or access to, or land use restrictions on, the areas subject to
such Removal Actions and pn-plant consolidation activities.

{ii) The covenant not to sue set forth in this Paragraph 16.h extends only
to the extent that Settling Defendant performs the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph 16 and only to the extent
that the covenants by the United States, Massachusetts, énd Connecticut set forth in
Paragraphs 16.b, 16.¢c, and 16.d apply. Upon the effective date of this Consent Decree,
the provisions of Section XXVIl of this Consent Decree shall apply in lieu of the
covenants in this Paragraph 16.h. However, if the Court denies entry of this Consent
Decree or the United States, the State or Connecticut withdraws from this Consent
Decree pursuant to Section XXXVIl of this Consent Decree or the United States or
Settiing Defendant withdraws from this Consent Decree pursuant to Paragraph 10.c,
and Settling Defendant suspends work pursuant to Paragraph 16.a, then the scope of
ihe covenant ﬁot to sue in this Paragraph 16.h shall be iimited to the work that has
been completed as of the date that Settiing Defendant suspends the work, and Settling
Defendant reserves the right to assert any and all claims or.causes of action against the
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United States, the State, and/or Connecticut with respect to any matters whatscever

other than that completed work.

(i) Nothing in this Paragraph shall be construéd to pre_cflﬁde Settiing
Defendant from pursuing dispute resolution under Section XXV of this Consent
Decree, defending against a claim by the United States or the State in accordance with
Paragraph 16.m of this Consent Decree, challenging a settiement under Paragraph 125
of this Consent Decree, applying to the Court for relief under Paragraph 211 of this
Decree, submitting comments to any government agency, submitting and pursuing
claims regarding requests for information reiating to the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph under 5 U.S.C. § 552
(Freedom of information Act) or M.G.L. ¢c. 66 (Public Records Act) or Conhecticut
General Statutes, Title 1, Chapter 14, Sections 1-200 et seq. (Connecticut Freedom of
Information Act), or challenging rules, regulations or permits issued by any government
agency, provided, however, that any challenge to issuance of the Reissued RCRA
Permit shall be in accordance with Paragraph 10 of this Consent Decree.

i Retention of Response Authority. Subject to the other provisions

of this Consent Decree, the United States, Connecticut and the State retain all authority
and reserve all rights to take any and all response actions authorized by law.

)- Contribution Protection. The Parties agree that the Settling

Defendant is entitled, as of the date of lodging of this Consent Decree, to protection
from contribution actions or claims to the extent provided by CERCLA Section 113(f)(2),
42 U.S.C. § 89613(f)(2), for matters addressed in this Paragraph. “Matters addressed in
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this Paragraph” shall mean all Work to be performed by Settling Defendant pursuant to
this Paragraph and all Restoration Work-activities to be complete.d&lr_suant to this _
Paragraph. The Parties do not intend for this provision to affect in any way the rights of
persons with actual or potential claims against Settiing Defendant with respect to any
portion of the Site for causes of action other than those described in this subparagraph
16).

k. Other Requirements. The Parties agree, as a contractual matter,

that the other provisions of this Consent Decree, including but not limited to Paragraph
177 (Issuance of Administrative Orders), shali apply to the activities to be performed by
Settling Defendant pursuant to this Paragraph 16 until the effective date of this Consent
Decree, but only with respect to and insofar as relevant to such activities; brovided,
however, that the following provisions shall not apply to such activities: Sections X
(Review of Response Actions), XIll {(Access and Land/Water Use Restrictions) (except
as applicable to the Upper ¥z Mile Reach); XVII (Assurance of Ability To Complete
Work);, XXIi (Natural Resource Damages) (except Paragraph 118.a); XXV (Stipulated
Penatties); XXVI (Covenants Not to Sue by Plaintiffs) (except Paragraph 177); XXVIi
(Covenants by Settiing Defendant); Paragraph 192 of Section XXX (Effect of
Settlement; Contribution Protectibn); XX (Effective Date), and XL (Final Judgment).

L Transition to Effective Consent Decree. Upon the effective date of

-this Consent Decree, the other provisions of this Consent Decree shall govern the
performance of the Work by Settling Defendant in lieu of the provisions contained in this

Paragraph, and all ongoing obligations existing from the date of lodging of this Consent
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Decree will continue without interruption and shall be enforceable obligations under this
Consent Decree. Upon the effective date of this Consent Decree, ali executory
obligations, duties, burdens and sanctions arising under thiill"aragraph will be subject
to enforcement pursuant to the other provisions of this Consent Decree, including but
not limited to stipulated penalties (but only for violations occurring after the date of entry
of this Consent Decree); however, no obligation or duty already performed or imposed
under this Paragraph shall be required or imposed a second time under the Consent
Decree, and the provisions of the Consent Decree and this Paragraph shall be
construed accordingly.

m. in the event EPA, after reasonable opportunity for review and
comment by the State, determines that Settling Defendant has ceased implementation
of all or any portion of the Work required by this Paragraph 16, is late or seriously
deficient in its performance of the Work required under this Paragraph 16 (including
compliance with deadlines), or is impiementing the Work under this Paragraph 16 in a
manner which may cause an endangerment to human health or the environment, the
United States may, notwithstanding any other dispute resolution provision in this
Consent Decree, file a motion in this action seeking the grant of immediate injunctive
relief and/or specific performance relating to Settling Defendant’s obligationé under this
Paragraph 16. The State may join the United States’ motion or file a response. Settling
- Defendant may file a response to the United States’ and/or the State's motion. Settling
Defendant may raise, in opposition to the United States' and/or State’s motion, any
issue relevant to the motion that otherwise could have been raised in dispute resolution
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under this Consent Decree, provided that Settling Defendant will then not pursue such
issue in any other dispute resolution_proceeding.’ The United States, the State and
Setthing Eiefendant stipuiate thaf they will jointly request anlexpedited hearing of any
such motion. In the event the United States files its motion based on a determination
that Settling Defendant has ceased impiementation of all or any portion of the Work
required by this Paragraph 1€, or is ate or seriously deficient in its performance of the
Work required undér this Paragraph 16, then upon the United States proving that
Settling Defendant has ceased implementation or is late or senously deficient in its
performance of the Work under this Paragraph, Settling Defendant shall stipulate to
entry of an order for immediate injunctive relief or for specific performance to enforce
Settiing Defendant’s obligations under this Paragraph 16; provided, however, that any
findings by the Court shall not be binding in any proceeding other than the one
referenced in this subparagraph seeking an injunction or order of specific performance
or any subsequent proceeding to enforce such injunction or order.

17.  Selection of Supervising Contractor(s).

a. All aspects of the Work to be performed by Settling Defendant
pursuant to Sections Vi (Performance of the Work by Setthng Defendant), VIl (Removal
Actions Outside the River), Vill (River Response Actions), IX (Performance étandards),
X (Remedy Review), XI (Sampling Protocots), XII {Quality Assurance, Sampling and
Data Analysis}, XIX (Emergency Response) of this Consent Decree, and the
Restoration Work and other natural resource protection and restoration actions

pursuant to Section XX! (Natural Resource Damages) of this Consent Decree shall be
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u_nder the direction and supervision of the Supetvising Contractor(s), the selection of
which shall be subject to disapproval by EPA after a reasonable opportunity for review
and comment by the State. Within 10 days after the lodging of this Consent Decree,
Settling Defendant shall notify EPA and the State in writing of the name, title, and
qualifications of the contractor(s) proposed to be the Supervising Contractor(s). EPA
will issue a notice of disapproval or an authorization to proceed. If at any time

thereafter, Settling Defendant proposes to change a Supervising Contractor, Settling

Defendant shall give such notice to EPA and the State and must obtain an authorization

to proceed from EPA, after a reasonable opportunity for review and comment by the
State, before the new Supervising Contractor performs, directs, or supervises any Work
under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA will
notify Settling Defendan; in writing. Settling Defendant shall submit to EPA and the
State a list of contractors, including the qualifications of each contractor, that would be
acceptable to it within 30 days of receipt of EPA’s disapproval of the contractor
previously proposed. EPA will provide written notice of the names of any contractor(s)
that it disapproves and an authorization to proceed with respect to any of the other
contractors. Settling Defendant may select any contractor from that list that i1s not
disapproved and shall notify EPA and the State of the name of the contractor selected
within 21 days of _EF'A's authorization to proceed.

c. If EPA fails to provide written notice of its autharization to
proceed or disapproval as pro\}ided in this Paragraph and this failure prevents Settling
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Defendant from meeting one or more deadlines in this Consent Decree, or in a plan
approved by EPA pursuant to this Consent Decree, Settling Defendant may seek relief
under the provisions of Section XX{!l (Force Majeure) hereof.

VIl. _REMOVAL ACTIONS QUTSIDE THE RIVER

18.  Except as specified herein, Settling Defendant shall implement the
following requirements in accordance with the SOW, for each Removal Action QOutside
the River required under this Consent Decree.

a. Following EPA's issuance of an authorization to procéed pursuant
to Paragraph 17 and in accordance with the schedule in Attachment A to the SOW,
Settling Defendant shall submit to EPA and the State a work plan for the pre-design
investigation ("Pre-design Investigation Work Plan™ ) for each Removal Action Outside
the River except for the Allendale School Removal Action, the Hill 78 Consolidation
Area Removal Action, and the Building 71 Consolidation Area Removal Action (which
Work Plans have already been submitted), and the Groundwater Removal Actions
{which shall require the submittals set forth in Paragraph 18.f). Upon request, Settling
Defendant shall also provide a copy of any Pre-Design Investigation Work Plan to
Connecticqt and the City. The Pre-design Investigation Work Plan shall propose the
additional sampiing and other investigations necessary to design and implement the
Removal Action, including any associated Restoration Work, to achieve the
Performance Standards, taking into account existing data, and shal! include a schedule

for the performance of such investigations, as provided in the SOW. Upon the later of
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its approval by EPA or entry of this Consent Decree, the Pre-design Investigation Work
Pian shall be incorporated into and become enforceable under this Consent Decree.

b. Within 7 days after EPA's approval of the Pre-design
Investigation Work Plan for each Removal Action subject to Paragraph 18.a (or, for the
Pre-Design Investigation Work Plans referenced in Paragraph 16.a(4). foliowing entry of
this Consent Decree and in accordance with a schedule approved by EPA), Settling
Defendant shall initiate performance of the obligations in that Pre-design Investigation
Work Plan. In accordance with the schedule set forth in the Pre-design investigation
Work Plan, as approved by EPA, Settliing Defendant shall submit to EPA and the State,
with a copy to Connecticut and the City, i requested, a report on its pre-design
investigation activities ("Pre-design Investigation Report”), as specified more fulty in the
SOW. The Pre-design Investigation Report shall provide results of all investigations
undertaken pursuant to the Pre-design investigation Work Plan, in a format as specified
in the Pre-design Investigation Work Plan, as approved. It shall also include a schedule
for submission of a Conceptual Removal Design/Action Work Plan or, for the
Housatonic River Floodplain Removal Actions, for submission of a Removal
Design/Action Work Plan for those Removal Actions. Upon its approval by EPA, the
Pre-design Investigation Report shall be incorporated into and become enforceable
under this Consent Decree.

c. For all Removal Actions subject to Paragraph 18.a except the
Housatonic River Floodplain Removal Actions, following EPA's approval of the Pre-
design Investigation Report for each such Removal Action and in accordance with the

82



schedule set forth in that report as approved, Settling Defendant shall submit to EPA,
and the State, with a C‘;Opy to Connecticut and the City, if requested, a conceptual work
plan for the design and impiementation of the Remov_val Action (“Conceptual szmpval
Design/Action Work Plan”). The Conceptual Removal Design/Action Work Plan shall
provide Settling Defendant's conceptual proposal for design and impiementation of the
Removal Action in accordance with the SOW and for achievement of the Performance
Standérds and other requirements set forth in this Consent Decree aﬁd the SOW. it
shall also include a schedule for submission of a Removal Design/Action Work Plan for
the Removal Action. Upon its approval by EPA, the Conceptual Removal Design/Action
Work Plan shall be incorporated into and become enforceable under this Consent
Decree.

d Following EPA's approval of the Conceptual Removal
Design/Action Work Plan for each Removal Action subiect to Paragraph 18.a, and in
accordance with the schedule set forth in that plan as approved, or for the Housatonic
River Floodplain Rern'oval Actions, following EPA's approval of the Pre-Design
Investigation Report and in accordance with the schedule set forth in that report as
approved, Settling Defendant shall submit to EPA and the State, with a copy to
Connecticut and the City, if requested, a work plan for the design and implementation of
the Removal Action (“Removal Design/Action Work Plan™). The Removal Design/Action
Work Plan shall provide for design and implementation of the Removal Action in
accordance with the SOW and for achievement of the Performance Standards and
other requirements set forth in this Consent Decree and the SOW. The Removal
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Design/Action Work Plan shall include plans and schedules for implementatién of all
design and implementation tasks identified in the SOW.

e. For each Removal Action Outside the River, upon approval of the
Removal Design/Action Work Plan by EPA, Settling Defendant shall impiement the
activities required under the Removal Design/Action Work Plan. Settling Defendant
shall submit to EPA and the State, with a copy to Connecticut and the City, if requested,
all plans, submittals, or other deliverables required under the approved Rernc;val
Design/Action Work Plan in accordance with the approved schedule for review and
approval pursuant to Section XV (EPA Approval of Plans and Other Submissions).
Unless otherwise directed by EPA in writing, Settiing Defendant shall not commence
physical Removal Action activities at the Site prior to approval of the Removal

Design/Action Work Plan.

f For the Groundwater Removal Actions, Settling Defendant shall,
for each Groundwater Management Area, submit the following documents and perform
| the following activities, as described in Attachment H to the SOW, in accordance with
the schedule set forth in Attachment H to the SOW:

(1) Baseline Monitoring Program Proposal:

(i) Baseline monitoring program activities and Baseline
Assessment Interim Reports;

(i) Baseline Assessment Final Report and Long-Term Monitoring

Program Proposal;
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(iv) Long-ferrn monitoring program activities and event-specific
Monitoring Event Evaluation Reports; and
(V) _Long-Term Trend Evaluation Reports.

a. For each Removal Action Outside the River, Settling Defendant
shall continue to implement such Removal Action, including any Post-Removal Site
Control required, until the Performance Standards for such Removal Action are
achieved and for so long thereafter as is otherwise required undérﬁthis Consent Decree.
Settling Defendant shall have the right to invoke dispute resolution pursuant to Section
XXIV of this Consent Decree with respect to any determination by EPA under this
subparagraph.

VHi. RIVER RESPONSE ACTIONS

18.  Except as specified herein, Settling Defendant shall implement the
folfowing requirements with respect to each River Response Action required under this
Consent Decree.

20. Upper ¥ Mile_ Reach. Settling Defendant shall implement the Work for the

Upper %2 Mile Reach in accordance with the schedules and requirements of the Removal
Action Work Plan for the Upper ¥z Mile Reach, és approved by EPA in its letter dated
August 5, 1999 (included in Appendix F hereto), and achieve and maintain the
Performance Standards for the Upper %2 Mile Reach. The Removal Action Work Pian for
the Upper 2 Mile Reach is attached hereto as Appendix F and is enforceable under this

Consent Decree.
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21. 1Y% Mile Reach. EPA intends to implement a removal action in the 1 %

Mile Reach upon its completion of an Engineering Evaluation/Cost Analysis (“EE/CA")
and selection of such removal action. EPA _and Settling Defendant shall fund the 1 ¥
Mile Reach Removal Action in accordance with Paragraphs 103-111. Selection of the 1
142 Mile Reach Removal Action shall incorporate the following procedures: |

-a. In connection with its activities related to the 1 2 Mile Reach, EPA
shall:

(i) have technicat consuitation with Settling Defendant
throughout the process, including discussions of the alternatives under consideration by
EPA pricr to the EPA National Remedy Review Board ("Remedy Review Board")
Meeting;

(ii) have technical consultation with the Citizens' Coor_dinating
Council, which may have independent technical advisors;

(i)  seek review by the Remedy Review Board of the draft EE/CA
and draft Fact Sheet prior to issuance of the EE/CA and fina! Fact Sheet;

(iv) provide Settiing Defendant with the opportunity to provide a
position paper to the Remedy Review Board for the Remedy Review Board's
consideration. Settling Defendant shall summarize its position in no more than 10
pages. Settiing Defendant may submit additional material, if necessary to suppor its
position, but not to exceed an-adtitional 15 pages;

(v)  provide a period of public comment in excess of 30 days on
the draft EE/CA and Fact Sheet; and
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(vi) provide Settling Defendant with an opportunity to provide
comments to the Citizens Coordinating Council's independent technical experts as well
as to sublmit its c;wn wmﬁents for the administrative record.

b. EPA shall obtain all access necessary to implement the 1 ¥z Mile
Reach Remo\}al Action, with the costs thereof to be shared as provided in Paragraphs
103 - 111 of this Consent Decree. At the time it seeks to obtain such access, EPA will
attempt to obtain, with no'additional compensation to property owners, the EREs (if any)
necessary to implement the 1 ¥ Mile Reach Removal Action. If EPA is unabie to obtain
such EREs with no additional compensation to property owners, EPA will so notify
Settling Defendant,rand the provisions of Paragraphs 56, 57 and 60 of this Consent
Decree shall apply. After the completion of the 1 72 Mile Reach Removal Action,
Settling Defendant shall undertake any Post-Removal Site Control activities required in
connection with that Removal Action. Any costs incurred by Settling Defendant in (i)
obtaining EREs for properties or portions of properties subject to the 1 Y2 Mile Reach
Removal Action, (ii) reimbursing the State for any costs Incumred by the State in seeking
to obtain such EREs, (jii) implementing Post-Removal Site Control activities associated
with the 1 ¥z Mile Reach Removal Action, and/or (iv) conducting other activities pursuant
to any requirement of this Consent Decree for implementation of the 1 %2 Mile Reach
Removal Action shall be subject to cost sharing with EPA in accordance with

Paragraphs 103-111 of this Consent Decree.
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22 Rest of the River. Additional studies of the Rest of the River and the

selection of a Remedial Action for the Rest of the River shall be conducted in
accordance with the Reissued RCRA Permit and the follo—wing provisions.

a. Upon EPA’s notification to Settling Defendant to move forward with
completion of the RCRA F acility Investigation (“RFI") Report, as provided in the
Reissued RCRA Permit, Settling Defendant shall complete and submit to EPA an RF|
Report on the Rest of the River in accordance with, and on the schedule provided in, the
Reissued RCRA Permit. Settling Defendant shall submit copies of that RFI Report to
the Trustees, the State and Connecticut.

b. EPA will conduct the human health and ecological risk assessments
of the Rest of the River. EPA has provided a scope of work for the risk assessments
and supporting activities to Settling Defendant and other interested persons for review
and discussion.

c. EPA's human health nsk assessment will be subject to peer review
by a panel of independent risk assessment experts, in accordance with the EPA Science
Policy Council January 1898 Peer Review Handbook, EPA 100-B-88-001, and the
Protocots set forth in Appendix J.

(1) The human health risk assessment peer review panel will be
selected by a Selection Contractor in accordance with the following procedu’res‘ A
neutral contractor {"the Selection Contractor”) will be selected by agreement between
EPA and Settling Defendant within 30 days of initiation of discussions relating to such
peer review. If EPA and Settiing Defendant do not reach agreement within 30 days of
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initiation of discussions, EPA shall seek the decision of the Chair of EPA's Science

_ ——Advisory Board_or other agreed-upon screntiic body or-6xperi—EPA's decision to seek _  _

the decision of the Chéir of EPA's Sciéﬁce Advisory Boérd or other agreea—upon
scientific body or expert, and the selection of the Selection Contractor by the Chair or
other agreed-upon scientific body or expert, shall not be subject to dispute resolution.
The Selection Contractor shall accept nominations for participants in the peer review
pane! from any interested person for a period of 30 days. The Selection Co;ﬂractor shall
thereafter evaluate the nominations of all interested persons (including Settiing
Defendant) and other candidates it identifies for the peer review panel as it sees fit
against the criteria identified in the charge for review, and select peer review panel
members with the required technical expertise, free from direct and substantial conflict of
interest. The affiliation of nominations will remain "biind" to the Selection Contractor.

(i) The human health risk assessment peer review pane! will
review EPA's human health risk assessment to evaluate: (1) consistency with EPA
policy and guidance; (2} the exposure scenarios and parameters used; (3) the toxicity
assessment; (4) the nsk calculations; and (5) the report conclusions. Settiing Defendant
and other interested persons will be provided an opportunity to submit written comments
and make an oral presentation to the peer review panel In accordance with the Protocols
set forth in Appendix J.

d EPA’s ecological risk assessment will be subject to peer review by a
panel of independent risk assessment experls, in accordance with the EPA Science
Policy Council January 1998 Peer Review Handbook, EPA 100-B-98-001, and the
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Protocols set forth in Appendix J. The ecological risk assessment peer review panel will
be selected by a Selection Contractor following the same selection procedures
desc:ribed ih Par_agrabh 22.c(i). The ecolbgical risk assessment peer reQiew pane! will
review EPA’s ecological risk assessment to evaluate: (1) consistency with EPA policy
and guidance; (2) the protocols applied in the studies used in the risk assessment; (3)
interpretation of information generated from the studies included in the rnisk assessment,
and (4) the report conclusions. Settling Defendant land-other .interested persons will be
provided an opportunity to submit written comments and make an oral presentation to
the peer review pane! in accordance with the Protocols set forth in Appendix J.

e. Nothing herein shall prohibit Settling Defendant from conducting its
own human health and/or ecological risk assessments and submitting reports thereon as
a component of its comments to EPA on EPA's human health and ecological risk
assessments.

f. Following EPA's approval of the RF| Report and EPA's
| determination that the peer review processes for both the human health and the
ecological risk assessments have been completed, Settling Defendant shall develop and
submit to EPA an Interim Media Protection Goals ("IMPG") Proposal, proposing IMPGs,
in accordance with, and on the schedule provided in, the Reissued RCRA Permit.
Settling Defendant shall submit copies of that IMPG Proposal to the Trustees, the State
-and Connecticut.

g. EPA will conduct modeling of the fate, transport, and
bioaccumulation of PCBs in the Rest of the River. The models used will include a
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hydrodynamics component, a sediment transport component, a PCB fate and transport
component, and a bicaccumulation component. EPA and Settiing Defendant will share
with each other critical components of all working tools and data collected and/or used in
modeling activities. A working group of technical staff and contractors from EPA and
Settling Defendant has been assembled to have an ongoing dialogue on the technical
aspects of model construction to simulate the Housatonic River, collection of information
for input to the mbdels, mode] calibration, model validation, and th_(; types of questions
and uncertainties that will be addressed by the model. EPA has provided draft sampling
plans and will provide draft modeling frameworks to the working group members, the
State, Connecticut and the Trustees for review and discussion.

h. EPA’s modeling activities will be subject to peer review by a panel of
independent modeling experts, in accordance with the EPA Science Policy Council
January 1988 Peer Review Handbook, EPA 100-B-98-001, and the Protocols set forth in
Appendix J. The modeling peer review panel will be selected by a Sglection Contractor
following the same procedures described in Paragraph 22.c.(i). The modeling peer
review panel will review EPA’s modeling activities at appropriate intervals during the
modeling process, which will include review of ét least the following EPA documents: (1)
draft modeling frameworks and description of data needs; (2) model calibration report;
and (3) model validation report. In this multi-staged review, the modeling peer review
panel will address a number of questions, including but not limited to the following:

(N Do the modeling frameworks include the significant
processes affecting PCB fate, transport, and bioaccumulation in the Housatonic River,
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and are the descriptions of those processes sufficiently accurate to represent the
hydrodynamics, sedihent transpori, PCB fate and transport, and PCB bioaccumuliation
in the Housatonic River?

(i)  Are the available data sufficient for the development of
_acceptable models of hydrodynamics, sediment transport, PCB fate and transport, and

PCB bioaccumulation in the Housatonic River?

(i)  Are the processes in the final models calibrated and validated
to the extent necessary for acéurately predicting future conditions?

(iv) How sensitive are the models to uncertainties in the
descriptions of the relevant processes, and are the methodologies employed to evaluate
the sensitivity of the model to descriptions of the relevant processes and to evaluate the
uncertainties of model predictions sufficient?

In addition, the working group of technical staff and contractors from EPA and
Settling Defendant, described in Paragraph 22.g above, may suggest additiona!
questions to be posed to the modeling peer review panel, for consideration by EPA in
developing any subsequent changes to the model. Settling Defendant and other
interested persons will be provided an opportunity to submit written comments and to
make an oral presentation to the modeling peer review panel, in accordance with the
Protocols set forth in Appendix J at each stage of the peer review process:

L . Nothing herein shall prohibit Settling Defendant from conducting its
own modeiing or other studies of the Rest of the River and submitting reports thereon as
a component of its comments to EPA on EPA's modeling activities.
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J- Following EPA’s approval of IMPGs, EPA’s determination of the
completion of the peer review processes on validation of EPA’s model, and receipt by
Settling Defendant of EPA’s model (including its equations and results) from. EPA,
Settling Defendant shall develop and submit to EPA a Corrective Measures Study
{"CMS") Proposal in accordance with, and on the schedule provided in, the Reissued
RCRA Permit. Settling Defendant shall submit copies of that CMS Proposal to the
Trustees, the State and Connecticut.

K. Following EPA's approval of the CMS Proposal, Settling Defendant
shali carry out the CMS and shall develop and submit to EPA a CMS Report in
accordance with, and on the schedule provided in, the Reissued RCRA Permit, or on an
alternative schedule provided in the approved, conditionally approved or modified CMS
Proposal. Settling Defendant shall submit a copy of that CMS Report to the State, the
Trustees and Connecticut.

. EPA expressly reserves the right to undertake any studies it deems

necessary for the Rest of the River to shadow or suppiement studies undertaken by

Settling Defendant.

-m. The RFI Report, IMPG Proposal, CMS Report, EPA's report(s)
containing the human health and ecological risk assessments and EPA’'s modeling
activities, the reports of the peer review panels on the hurhan health and ecological risk
assessments and on modeling, all comments submitted to EPA and those panels, and
other documents considered or relied on by EPA will become part of the administrative
record for the Rest of the River Remedial Action. |
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n. Upon satisfactory completion of the CMS Report in accordance with
the Reissued RCRA Permit, EPA will issue a Statement of Basis and a draft modification
to the Reissued RCRA Permit, which will set forth the proposed Remedial Action for the
Rest of the River and O&M, to be implemented by Settling Defendant pursuant to
CERCLA and this Consent Decree. EPA will propose this draft permit modification
pursuant to the Reissued RCRA Permit and EPA’s regulations on RCRA permit
modifications (40 C.F.R. § 270 41 and Part 124), including ihe prd;fisions requiring
public notice and an opportunity for public comment on the draft permit modification.

0. Following the close of the public comment period, EPA will notify
Settling Defendant of its intended final decision on the modification of the Reissued
RCRA Permit. Settling Defendant shall have the right, within 30 days of such
notification, to invoke administrative dispute resolution pursuant to Paragraph 135 of
Section XXV (Dispute Resolution) of this Consent Decree with respect to such
notification.

p. Upon compietion of such dispute resolution process (if invoked) or
after the 30 day period from EPA's_ n;)tification referred to in Paragraph 22 o (if Settling
Defendant does not invoke dispute resolution), EPA will issue a modification of the
Reissued RCRA Permit, obligating Settiing Defendant to perform the selected Rest of
the River Remedial Action and O&M, which performance shall be pursuan’t'to CERCLA
and this Consent Decree.

q. Settling Defendant shall perform the selected Rest of the River
Remedial Action and O&M set forth in EPA’s permit modification decision referred to in
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Paragraph 22.p uniess Settling Defendant files a petition for review of such pérmit
modification decision iﬁ the EPA Environmental Appeals Board pursuant to 40 C F.R.

§ 124 19 and Paragraph 141.b of Section XXIV (Dispute Resolution) of this Consent
Decree, or unless EPA's permit modification decision is otherwise stayed pursuant to 40
C.F.R. Part 124. The decision of the EPA Environmental Appeais Board on such a
petition for review shall be subject to appeal by Settling Defendant to the United States
Court of Appeais for fhe First Circuit pursuant to Section 7006(b) of RCRA. Any
proceedings in the EPA Environmental Appeals Board and the United States Court of
Appeals for the First Circuit shall be governed by appiicabie law, the rules of such Board
and Court, and the provisions of Paragraph 141.b of Section XXIV of this Consent
Decree, except that, for work subject to such dispute, the United States stipulates to a
stay of the effectiveness of the modified permit for those portions subject to the dispute
through the conclusion of the initial appeal referenced in this subparagraph 22.q by
Settling Defendant to the United States Court of Appeals for the First Circuit pursuant to
Section 7006(b) of RC.RA. The United States and Settling Defendant shall jointly move
the Court of Appeals for an expedited briefing schedule and expedited consideration of
the petition for review.

r. in the event that Setting Defendant invokes dispute resolution as
provided in Paragraph 22.q, EPA may proceed with design work on the selected Rest of
River Remedial Action during the pendency of such appeals. Prior to proceeding with
design work under this subparagraph, EPA shall give writien notice to Settling
Defendant and give Settling Defendant the opportunity to implement such design work.
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If Setiling Defendant does not notify EPA of its intent to perform such design work within
30 days of EPA’s not‘rfif:ation. EPA may proceed with design. At the conclusion of such
dispute resolution, if the Rest of River Remedial Action and O&M is upheld and EPA
was performing the design work, EPA shall provide Settling Defendant with the results of
its design work and return the performance of design work to Settling Defendant, and
Settling Defendant shall pay EPA's costs of such work as U.S. Future Response Costs
in accordance with Paragraph 85.a (Future Response Costs) of Section XX
(Reimbursement of Costs) of this Consent Decree. If only a portion of the Rest of River
Remedial Action and O&M is upheld or if the Rest of the River Remedial Action and
O&M is not upheld in any part, and EPA was performing design work, EPA will provide
Settling Defendant with the results of its design work on the Rest of River Remedial
Action and return the performance of design work to Settling Defendant, and Settling
Defendant shall pay EPA's costs of such work relating to the portion (if any) of the Rest
of River Remedial Action and O&M that was upheid, as U.S. Future Response Costs in
| accordance with Paraéraph 95 a (Future Response Costs) of Section XX
{Reimbursement of Costs) of this Consent Decree. If a portion of the Rest of River
Remedial Action and O&M is not upheld or if the Rest of River Remedial Action and
O&M is not upheld in any part, Settling Defendant shall not be required to pay EPA’s
costs of any portion of the design work related thereto that will have to be materially
changed in substance in light of the decision of the Environmental Appeals Board or the
Court of Appeals (as applicable). Further, in the event that Settling Defendant invokes
dispute resolution as provided in Paragraph 22.q, Settling Defendant shall perform all
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severable work not subject to such dispute in accordance with EPA's finai permit
modification decision referred to in Paragraph 22.p and a Rest of River SOW developed
in accordance with that decision and Paragraph 22.x below.

s. If the EPA permit modification decision referred to in Paragraph
22.p. is upheld in whole or in part by the Environmental Appeals Board and, if appealed,
by the United States Court of Appeals for the First Circuit,_ éettling Defendant shall
perform the selected Rest of the River Remedial Action and O&M, as upheld in wholie or
in part, as a CERCLA remedial action pursuant to this Consent Decree.

t. In the event that the Environmental Appeals Board or the United
States Court of Appeals for the First Circuit vacates or remands all or part of the EPA
permit modification decision referred to in Paragraph 22.p. for further EPA action, EPA

may revise its permit modification decision referred to in Paragraph 22.p.

u.  Second Appeal.

(i) Upon EPA's issuance of a revised permit modification decision
referred to in Paragraph 22.t. pursuant to a remand from the Environmental Appeals
Board or the United States Courl of Appeals for the First Circuit, Settling Defendant shall
perform the selected Rest of the River Remedia.l ;Action and O&M set forth in EPA’s
revised permit modification decision unless Settling Defendant timely files a petition for
review of such revised permit modffication decision. Settling Defendant shall file its
petition for review before the Environmental Appeals Board pursuant to 40 C F.R.
§124.19 uniess otherwise approved by the United States Court of Appeals for the First
Circuit.
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(i) If S_ettiing Defendant seeks review before the Environmental
Appeals Board, the disputed portions of the revised permit modification decision shall be
stayed pending the decision of the Environmental Appeals Board. Settiing Defendant
may appeal the decision of the Environmental Appeals Board by filing a petition for
review in the United States Court of Appeals for the First Circuit pursuant to Section
7006(b) of RCRA.

(i) In the event that Settling Defendant files a petition for review
with the Environmental Appeals Board or the United States Court of Appeals for the First
Circuit, Settling Defendant shall perform ali severable work:

(A) which is not subject to dispute; or

(B) for which EPA's original permit modification decision was
upheld previously in the Environmental Appeals Board and, if there had beerlan appeal
of the Environmental Appeals Board's previous decision, by the United States Court of
Appeals for the First Circuit.
Settling Defendant shall perform such severable work in accordance with EPA’s revised
permit modification decision and a Rest of River SOW to be developed in accordance
with that deciston and Paragraph 22.x. below.

(iv) Any proceedings before the United States Court of Appeals for
“the First Circuit under subparagraph 22.u(i) or (ii) shall be govemed by applicable law,
the rules of the Cpurt of Appeals for the First Circuit, and the provisions of Paragraph
141.b(iv)-(vi) of this Consent Decree, except as follows: The United States and Settling
Defendant shall jointly move the Court of Appeals for an expedited briefing schedule and
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expedited consideration of the petition for review. Further, the United States and
Settling Defendant shall stipulate to a stay of the effectiveness of the disputed portions
of the revised permit modification decision for a 12-month period or until the Court of
Appeals issues its decision (whichever occurs first); provided, however, that: (A} at or
near the end of the first six months of the stay period, EPA may apply to the Coqrt to hft
the stay at the end of the 6-month period and shall have the burden of making the
necessary showing to support such application; and (B) at or near the end of the 12-
month period of the stay (if t_he Court has not yet issued its decision or the stay has not
previously been lifted), Settling Defendant may apply to the Court to extend the stay for
an additional period or until the Court issues its decision and shall have the burden of
making the necessary showing to support such application.

(v} During any stay pursuant to this subparagraph 22.u., Settling
Defendant shall proceed with design work on the selected revised Rest of the River
Remedial Action and O&M. [f design work is completed prior to the lifting of any stay,
Setting Defendant shall implement work on any non—dispdted portions of the selected
revised Rest of the River Remedial Action and O&M. If design work is completed prior
to the lifting of any stay and EPA decides to move forward with implementation of the
Rest of the River Remedial Action, EPA will so notify Settling Defendant in writing and
give Settling Defendant the opportunity to implement work on the disputed portions of
the selected revised Rest of the River Remedial Action. If Settling Defendant does not
notify EPA of its intent to perform the Remedial Action within 30 days of EPA’s
notification, EPA may commence implementation of the Reét of the River Remedial
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Action. If Settling Defendant does not agree to perform the Rest of River Remed:al
Action, EPA retains the right to list the Site on the CERCLA National Priorities List in
accordance with and subject to Paragraph 200.b of this Consent Decree. Except as
otherwise provided in the Consent Decree, if EPA proceeds with listing, Settiing
Defendant retains all rights to oppose or challenge such listing.

(vi) Upon the lifting or end of any stay pursuant to this
subparagraph 22.u. prior to the conclusion of dispute resolution, Settling Defendant shall
perform all Rest of River Remedial Design and Remedial Action and O&M. If EPA was
performing the work, EPA will provide Settling Defendant with the results of its work on
the Rest of the River Remedial Action and O&M and return the performance of work to

Settling Defendant.

(vii) At the conclusion of dispute resolution, if the Rest of the River
Remedial Action and O&M is upheld and EPA was performing work, EPA shall provide
Settling Defendant with any results of its work and return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA's costs of such work as U.S.
Future Response Costs in accordance with Paragraph 95.a of Section XX
(Reimbursement of Costs) of this Consent Decree. If only a portion of the Rest of the
River Remedial Action and O&M is upheld or'if the Rest of River Remedial Action and
O&M is not upheld in any part, and EPA was performing work, EPA will pro»:ide Settiing
Defendant with any results of its work on the Rest of the River Remedial Action and
O&M and retum the performance of work to Settling Defendant. In addition, if only a
portion of the Rest of the River Remedial Action and O&M is upheld or if the Rest of the
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River Remediral Action and O&M is not upheld in any part, and EPA was performing
work, Settling Defendant shall pay EPA’s costs of the implementation work that EPA
performed, as U.S. Future Response Costs in accordance with Paragraph 95.a., but
only to the extent that such work was performed to implement any portion of the Rest of
the River Remedial Action and O&M upheld by the Court of Appeals or was incorporated
into a subsequent further revised permit modification decision that is not appeailed or (if
appealed) is upheld on appeal. Nothing in this subparagraph 22.u(vii) shali be deemed
to affect the provisions of Paragraph 200.b of this Consent Decree.
v. Subsequent Appeals.
(i) In the event that the Environmental Appeais Board or the United

States Court of Appeals for the First Circuit vacates or remands all or part of EPA’s
revised permit modification decision pursuant to subparagraph 22.u. or in a subsequent
appeal under this subparagraph 22.v., EPA may again revise its permit modification
decision. Settling Defendant shaﬁ perform such Rest of the River Remedial Action and
O&M in accordance with such further revised permit modification unless Settling
Defendant timely files a petition for review of such further revised permit modification
decision. In the event Settlihg Defendant files a petition, the provisions of subparagraph
22 u. shall apply, except for subparagraph 22 u.{iv).

_(it) -Any proceedings before the United States Court of Appeals for
- the First Circuit under subparagraph 22.v.(i) shall be governed by applicable {aw, the
rules of the Court of Appeals for the First Circuit, and the provisions of Paragraph 141.b
of this Consent Decree, except the United States and Settling Defendant shall jointly
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move the Court of Appeals for an expedited briefing scheduie and expedited
consideration of the petition for review. Settling Defendant may apply to the Court for a
stay of the further revised permit modification decision pending review by the United
States Court of Appeals for the First Circuit. The United States may oppose such
application for a stay.

w. In the event that Settling Defendant invokes dispute resolution pursuant
to Paragraphs 22.u or 22.v and 141.b (Dispute Resolution} and EPA’s revised permit
modification decision is upheld in whole or in part by the Environmental Appeals Board
and, if appealed, by the United States Court of Appeals for the First Circuit, Settling
Defendant shall perform the selected Rest of the River Remedial Action and D&M, as
upheld in whole or in part, as a CERCLA remedial action pursuant to this Consent
Decree.

x. Whenever Settiing Defendant is required to design and implement the
Rest of the River Remedial Action or a portion thereof pursuant to th?s Paragraph 22,
Settling Defen&ant shall develop and submit to EPA for review and approval a Rest of
River SOW in accordance with the following provisions: Within 7 days after the date
upon which the modification of the Reissued RCRA Permit, or portion thereof, requiring
such action becomes effective pursuant to this Paragraph 22, Settling Defendant shall
propose to EPA for review and approval a schedule for the subsequent submission of a

‘Rest of River SOW for implementation of such Remedial Action or portion thereof. That
proposed schedule will be discussed by EPA and Settling Defendant and shall be
subject to finat EPA approval, Which in no event shall require submission of the Rest of
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River SOW sooner than S0 days after the effective date of such Permit modification or
portion thereof. In accordance with the schedule approved by EPA, Settling Defendant
shall submit to EPA for review and approval a Rest of River SOW for the Rest of River
Remedial Action or effective portion thereof. Such Rest of River SOW shall include
provisions and schedules for the subsequent development of a Remedial Design Work
Plan, a Remedia! Action Work Plan, and/or other appropriate associated plans to
achieve the Performance Standards and other requirements set forth in the effective
modification of the Reissued RCRA Permit and the Rest of River SOW and (if
applicabie) reflecting the outcome of any completed dispute resolution proceeding.

y. Following EPA approval of the Rest of the River SOW, Settling
Defendant shall submit the necessary Remedial Design and Remedial Action Work
Plans to EPA for review and approval in accordance with the Rest of River SOW and
Section XV (EPA Approval of Plans and Other Submissions) of this Consent Decree and
subject to Paragraph 39 {Modification of SOW, Rest of River SOW, or Work Plans) of
this Consent Decree.

z. Settling Defendant shali design and implement the Rest of River
Remedial Action, and any required O&M, as a CERCLA remedial action pursuant to this
Consent Decree, in accordance with EPA's final RCRA permit modification decision, the
final outcome of any dispute resolution proceedings, the Rest of the River SOW, and
any approved Work Plans thereunder. For purposes of the Rest of River Remedial
Action and O&M, EPA’s modification of the Reissued RCRA Pemit to select such
Remedial Action and O&M that is effective at the time of initiation of the Rest of River
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Remedial Design/Remedial Action shall be considered to be the final remedy selection
decision pursuant to Section 121 of CERCLA and Section 300.430 of the NCP (40
C.F.R. § 300.430). if such modification is changed by appeals andfor remands, the
subsequent modification of the Reissued RCRA Permit shall be considered the final
remedy selection decision pursuant to Section 121 of CERCLA and Section 300.430 of
the NCP (40 C.F.R. § 300.430).

aa. In the event that both the Reissued RCRA Permit and this Consent
Decree require performance of a given action by Settling Defendant, enforcement of
such requirement shall be pursuant to this Consent Decree, rather than pursuant to
RCRA and the Reissued RCRA Permit. In the event that a given action by Settling
Defendant is required only by the Reissued RCRA F’ermit, enforcement of such
requirement shall be pursuant to RCRA and the Reissued RCRA Permit.

bb. Challenges by State to EPA Determination to Waive an ARAR. in

the event that the State petitions for review of EPA's permit modification decision

referred to in Paragraph 22.p or EPA’s revised or further revised permit modification
decisions referred to in Paragraphs 22t and 22.v(i), respectively, in the EPA

Environmental Appeals Board pursuant to 40 C.F.R. § 124.19 and/or in the United

States Court of Appeals for the First Circuit pursuant to Section 7006(b) of RCRA, and in -
such proceeding chailenges EPA’s determination, in such permit modification decision,

to waive an ARAR_ for the Rest of the River Remedial Action or O&M, the following

provisions shall apply:
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(i} The United States, the State, and Settling Defendant (if a party) shall
stipulate that the standard of review of the State’s challenge to EPA's ARAR waiver
determination shall be as provided in Section 121{f)(2)}(B) of CERCLA.

(i)  During any such proceeding in the Environmental Appeal Board, the
permit modification decision challenged by the State shall be stayed in accordance with
the provisions of 40 C.F.R. §§ 124.15(b)(2), 124.16(a) and 124.19(f)(1).

(i)  If the State appeals to the Court of Appeals from a decision of the
Environmental Appeals Board upholding, in whole or in part, EPA’s determination to
waive an ARAR in EPA’s initial permit modification decision referred to in Paragraph
22 p, the following provisions shall apply with respect to such appeal.

(A) During the pendency of such appeal, Settling Defendant shall
not be required to proceed with any design work on the selected Rest of the River
Remedial Action or O&M for which resolution of the State’s challenge is necessary to be
decided prtor to undertaking such design work. EPA may proceed with such design
work during the pendency of the State's appeal. However, prior to proceeding with
design work under this subparagraph, EPA shall give written notice to Settiing
Defendant and give Settling Defendant the opportunity to implement such design work.
if Settling Defendant does not notify EPA of its intent to perform such design work within
30 days of EPA's notification, EPA may proceed with such design work. At the
conclusion of the State’s appeal, if EPA’'s ARAR waiver determination is upheld and
EPA was performing the design work, EPA shall provide Settling Defendant with the
results of its design work relating thereto and retum the performance of such design

L
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work to Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work
as U.S. Future Response Costs in accordance with Paragraph 95.a of this Consent
Decree. If only a portion of EPA’s ARAR waiver determination is upheld or if EPA's
ARAR waiver determination is not upheld in any part, and EPA was performing the
design work relating to the ARAR waiver determination, EPA will provide Settling
Defendant with the results of its design work and retumn the performance of design work
to Settling Defendant. If only a portion of EPA’s ARAR waiver determination is upheid,
Settling Defendant shall pay EPA's costs of such work relating to the portion that was
upheld as U.S. Future Response Costs in accordance with Paragraph 95.a of this
Consent Decree. If a portion of EPA’s ARAR waiver determination is not upheld, or if
EPA's ARAR waiver determination is not upheld in any part, Settling Defendant shall not
be required to pay EPA’s costs of any portion of the design work related thereto that in
light of the Court’s decision would have to be materially changed in substance in the
remedial design for any revised permit modification decision which is not appealed or is
upheld on appeal.

(B) If Settling Defendant has also appealed to the Court of
Appeals pursuant to Paragraph 22.q and if the work subject to Settling Defendant’s
appeal is not severable from the work subject to the State's challenge, the United States
will stipulate to a stay of the effectiveness of the modified permit, insofar as ii applies to
such work, during the pendency of the State's appeal, and neither Seltling Defendant
nor EPA shall proceed with the implementation of such work during the pendency of
such appeal.
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(Cy If Settling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.q or if the work subject to the State's challenge is severable
from the work subject to an appeal by Settling Defendant, either the State or Setting
Defendant may move the Court of Appeals for a stay of the effectiveness of the modified
permit insofar as it requires Settling Defendant to perform, or for an order precluding
performance of, any implementation work on the Rest of the River Remedial Action or
O&M for which resolution of the State's challenge is necessary to be decided prior to
undertaking such work. In connection with such motion, the parties shall stipulate that
the Court of Appeals may consider the provisions of subparagraph 22.bb(iii){(D) below in
considering the applicable stay factors.

(D) if, due to the absence, denial, or expiration of any stay, either
Settling Defendant or EPA proceeds, during the pendency of the State's challenge, with
any implementation work that is subject to the State's challenge, and if the Court of
Appeals thereafter holds that EPA improperiy waived an ARAR, then neither Settling
Defendant nor EPA sHaII be required to undo or re-do any implementation work that has
previously been completed, so as to comply with such ARAR. However, Settiing
Defendant shall comply with such ARAR, in accordance with the Court of Appeals’
decision, in implementing all future work. In the event of a dispute regarding the scope
of Settiing Defendant’s obligations pursuant to this subparagraph to implement the Court
of Appeals’ decisicn regarding the State's challenge, such dispute shall be resolved
under the Dispute Resolution provisjons of Paragraphs 133 through 139 of this Consent
Decree, provided, however, that the State shall also have the right to invoke dispute
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resolution with respect to such issue in accordance with the same procedures set forth
in those paragraphs, aﬁd provided further that if the State does so, stipulated penalties
or any other penalties or sanctions shall not accrue against Settling Defendant, during
the pendency of such dispute resolution proceeding, for any failure by Settling
Defendant to perform work which the State believes is required by the Court of Appeals’
decision but which EPA has not required Settling Defendant to perform.
(E) Foliowing the conclusion of the State's appeal to the Court of
Appeals, if EPA's ARAR waiver determination is upheld and EPA was performing
impiementation work relating thereto, EPA wili retum the performance of such work to
Settling Defendant, and Settling Defendant shall pay EPA's costs of such work as U.S.
Future Resbonse Costs in accordance with Paragraph 25.a of this Consent Decree. If
only a portion of EPA’'s ARAR waiver determination is upheid or if EPA’'s ARAR waiver
determination is not upheld in any part, and EPA was performing implementation work
relating to the ARAR waiver determination, EPA will return the performance of work to
| Settiing Defendant, aﬁd Settling Defendant shall pay EPA's costs of the implementation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 95.a, but only to the extent that such work was performed to
implement any portion of the pemmit modification decision upheld by the Court of
Appeals or was incorporated into work performed to implement a subsequent revised
permit modification decision that is not appealed or (if appealed) is upheld on appeal.
(iv} If the State appeals to the Court of Appeals from a decision by the
Environmental Appeals Board upholding, in whole or in part, EPA’s determination to
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waive an ARAR in EPA's revised or further revised permit modification decision referred

to in Paragraphs 22.t or 22.v(i), the following provisions shall apply with respect to such

appeal:

(A) Notwithstanding the provisions of Paragraph 22.u(v), Settling _

Defendant or the State may move the Court of Appeals for a stay, pending the Court's
decision, of any design work on the selected revised Rest of the River Remedial Aciion
or O&M for which resolution of the State's challenge is necessary 1o be decided prior to
undertaking such design work. If Seﬂling Defendant or the State does not seek such a
_stay or if any motion for a stay is denied, Settling Defendant shall proceed with such
design work during the pendency of the State's appeal. If such a stay is granted, EPA
may proceéd with such design work during the pendency of the State's appeal
However, prior to proceeding with design work under this subparagraph, EPAJ shall give
written notice to Settling Defendant and give Settling Defendant the opportunity to
implement such design work. {f Settling Defendant does not notify EPA of its intent to
perform such design work within 30 days of EPA’s notification, EPA may proceed with
such design work. At the conclusion of the State's appeal, if EPA’s ARAR waiver
determination is upheld and EPA was performiﬁg the design work, EPA will provide
Setting Defendant with the results of its design work relating thereto and return the
performance of such design work to Settling Defendant, and Settling Defendant shall
pay EPA’s cost of such work as U.S. Future Response Costs in accordance with
Paragraph 95.a of this Consent Decree. If only a portion of EPA’s ARAR waiver
determination is upheld or if EPA's ARAR waiver determination is not upheld in any part,
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and EPA was perférming the design work relating to the ARAR waiver determination,
EPA will prcn_.ride Settling Defendant with the results of its desigp work and return the
performance of design work‘to Settliné; Defer:u-d;;it.’lf or;ty a —bortion of EPA’s ARAR
waiver determination is upheld, Settling Defendant shall pay EPA’s costs of such work
relating to the portion that was upheld as U.S. Future Response Costs in accordance
with Paragraph 95.a of this Consent Decree. If a portion of EPA's ARAR waiver
determination is not upheld or if EPA’s ARAR waiver determination is not upheld in any
part, Settling Defendant shall not be required to pay EPA's costs of any portion of the
design work related thereto that in light of the Court’s decision would have to be
materially changed in substance in the remedial design for any further revised permit
modification decision which is not appealed or is upheld on appeal.

(B) If Settling Defendant has also appealed to the Coc:th of
Appeals pursuant to Paragraph 22.u or 22.v (as applicable) and if the work subject to
Settling Defendant's appeal is not severable from the work subject to the State's
challenge, the provisions of Paragraphs 22.u(iv) or 22.v(ii) (as applicable) relating to a
stay of the effectiveness of EPA’s revised or further revised permit modification decision
shall apply to the implementation of such work; provided, however, that the State may
also seek a stay of implementation of such work in accordance with the same
procedures set forth in Paragraph 22 bb{iv)(C).

(C) If Settling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.u or 22.v (if applicable) or if the work subject to the State's
challenge is severable from the work subject to an appeal by Settling Defendant, either
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the State orSettling Defendant may move the Court of Appeals for a stay of the -

effectiveness of the revised or further revised modified permit insofar as it requires

Séttling Defendant to perform_,- or for an order precluding the performance of, any
implementation work on the Rest of the River Remedial Action or O&M for which
resoiution of the State's challenge is necessary to be decided prior to undertakirjg such
work. In connection with such motion, the parties shall stipulate that the Court of
Appeals may consider the provisions of subparagraph 22.bb({iv)(D) below in considering
the applicable stay factors.

- (D) if, due to the absence, denial, or expiration of any stay, either
Settling Defendant or EPA proceeds, during the pendency of the State’s challenge, with
any implementation work that is subject to the State’s chalienge, and if thel Court of

- Appeals thereafter holds that EPA improperly waived an ARAR, then neither Settling

Defendant nor EPA shall be required to undo or re-do any implementation work that has

previously been completed, so as to comply with such ARAR. However, Settling

Defendant shall comply with such ARAR, in accordance with the Court of Appeals’

decision, in implementing all future work. In the event of a dispute regarding the scope

of Settling Defendant’s obligations pursuant to this subparagraph to implement the Court
of Appeals' decision regarding the State's challenge, such dispute shall be resolved
under the Dispute Resolution provisions of Paragraphs 133 through 139 of this Consent

Decree,; provided, however, that the State shall also have the right to invoke dispute

resolution with respect to such issue in accordance with the same procedures set forth

- in those paragraphs, and provided further that if the State d-oes $0, stipulated penalties
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" or any other penalties or sanctions shall not accrue against Settling Defendant. during
the pendency of such dis Jute resolution proceeding, for any fallure by Settling
Defendant to perforr;l- work wh1;H the State believes is requ1red by the Court of Appea!s‘
decision but which EPA has not required Settiing Defendant to perform.

(E) Following the conciusion of the State’s appeal to the Court of
Appeals, if EPA's ARAR waiver determination is upheld and EPA was performing
implementation work relating thereto, EPA will return the performance of such work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work as U.S.
Future Response Costs in accordance with Paragraph 95.a of this Consent Decree, |f
only a portion of EPA’'s ARAR waiver determination is upheld or if EPA’s ARAR waiver
determination is not upheld in any part.- and EPA was performing implementation work
relating to the ARAR waiver determination, EPA will return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of the implementation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 85.a, but only to the extent that such work was performed to
implement any portion of the revised permit modification decision upheld by the Court of
Appeals or was incorporated into work performed to impiement a subsequent further
revised permit modification decision that s not appealed or (if appealed) is upheld on
appeaL. ‘

(v) Inany appeal by the State to the Court of Appeals challenging a
decision by EPA to waive an ARAR for the Rest of the River Remedial Action or O&M,
the United States, the State, and Settling Defendant (if a party) shall jointly move the
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Court of Appeals for an expedited briefing schedule and expedited consideration of the
State's petition for review_.
_(vi)  For any work conducted by Settling Defendan_t_‘dyring the

pendency of a State challenge to a determination by EPA to waive an ARAR for

the Rest of the River Remedial Action or O&M, Settiing Defendant shall not be deemed
to be in noncompliance with this Consent Decree for failure to comply with such ARAR
unless and until the Court of Appeals determines that EPA improperly waived such
ARAR and Settling Defendant fails to comply with such ARAR in accordance with the
applicable schedule as determined by the Court or as approved by EPA (after
reasonable opportunity for review and comment by the State) following the Court’s
decision.

(vii) Inthe event that Setting Defendant or EPA performs work
during the pendency of a State chalienge to a determination by EPA to waive an ARAR
for the Rest of the River Remedial Action or O&M, and if the Court of Appeals thereafter
holds that EPA improperly waived such ARAR, EPA shali not withhold issuance of the
Certifications of Completion described in Paragraphs 88 and 89 of this Consent Decree
on the ground that the work performed by Settling Defendant or EPA prior to the date
when compliance with such ARAR is required under the Court’s deéision did not meet or
comply with such ARAR.
(vii) ~The provisions of this Paragraph 22.bb shall not apply tb any

-work that is severable from work subject to the State’s challenge to a determination by

EPA to waive an ARAR for the Rest of the River Remedial Action or O&M.
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cc. Challenges by Connecticut to EPA Determination to Waive an

ARAR. Paragraph 22.bb is incorporated in this subparagraph by reference except that

each reference to “the State” shall be read as a reference to “Connecticut.”

IX. PERFORMANCE STANDARDS AND RELATED REQUIREMENTS

23.  Settiing Defendant shall perform the response actions required under this
Consent Decree to achieve and maintain the Performance Standards as described in
this Section IX and in the SOW (Appendix E to this Consent Decree), the Upper 2 Mile
Reach Removal Actio.n Work Plan (Appendix F to this Consent Decree), and the Rest of .
the River SOW (to be developed pursuant to this Consent Decree).

24.  The following general Performance Standards shall apply to the response

actions undertaken pursuant to this Consent Decree.
a. For each Settling Defendant Property that is subject to a Removal
Action Qutside the River or the Upper ¥ Mile Reach Removal Action pursuant to this
Consent Decree, Settling Defendant shall execute and record a Grant of Environmental —
- Restrictions and Easements ("ERE") in accordance with the applicable provisions of
Section Xil| of this Consent Decree.
b. For each Non-Settling Defendant Property that is not in residential
use, and that is subject to a Removal Action Outside the River (except for the Aliendale
School Property) or the Upper ¥ Mile Reach Removal Action pur5uan£ to this Consent
Decree, Settling Defendant shall make best efforts to obtain the executionrand

recordation of an ERE (or a Notice ERE for such property that is State-owned and —

subject to Article 49 of the State Constitution} in accordance with the applicable
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provisions of Section XIil of this Consent Decree (unless the Performance Standards for
residential use, as described herein and in the SOW, are achieved at such property). If
_ an ERE cannot be obtained for any such property in accordance with Section XH1 of this
Consent Decree, Settling Defendant shall implement a Conditional Solution at such
property in accordance with Paragraphs 34-38 of this Consent Decree.

c. For the riverbank portions of properties iocated in the 1 %2 Mile
Reach, to the extent that EREs are required pursuant to the 1 ¥z Mile Reach Removal
Action for such riverbanks that are not relatively inaccessible, Settling Defendant shall
execute and record EREs for such riverbanks at Settling Defendant Property in
accordance with the applicable provisions of Section X!l of this Consent' Decree. | In
addition, for such riverbanks at Non-Settling Defendant Property, if EPA is unable to
obtain EREs without compensation to the property owners pursuant to Paragraph 21.b,
Settling Defendant shall make best efforts to obtain the execution and recordation of
EREs for such riverbanks in accordance with the applicable provisions of Section X!l of
this Consent Decree.

d. For properties located in the Rest of the River, to the extent that
EREs are required at such propérties pursuant to the Rest of the River Remedial Action,
Settling Defendant shall execute and record an ERE at each such Settling Defendant
Property in accordance with the applicable provisions of Section XIH of this Consent
Decree, and shall make best efforts to obtain the execution and recordation of an E RE

at each such Non-Settling Defendant Property (or a Notice ERE for such property that is
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State-owned and subject to Article 49 of the State Constitution) in accordance with the
applicable provisions of Section Xl of this Consent Decree. |

“e. Forthe Removal Actions Outsidethe River,exceptas specified in ™~
this Section I1X or in the SOW, the extent of response actions to address PCBs in soil
shall be determined by spatial averaging methods, as described in Attachment E to the
SOW. Such spatial averaging methods shall be applied to the averaging areas
described, or determined in accordance with the specifications and procedures set forth,
in Sections 2.2, 2.3, 2.5, and 2.6 and Attachment E of the SOW. For certain areas
subject to the Removal Actions Outside the River, the SOW provides for Settling
Defendant to select one of three options for determining averaging areas for the tép foot
of soil at a property: (i) consideration of the overall property as an averaging area, or,
for the GE Plant Area, use of the pre-established averaging areas identified in
Attachment E to the SOW, provided that Settling Defendant achieves certain not-to-
exceed ("NTE") PCB concentrations in the top foot of soil in unpaved areas and any
other conditions set forth in Attachment E to the SOW are met; (ii) establishment of
averaging areas which do not exceed 1.0 acre for GE-owned industrial portions of the
GE Plant Area, 0.5 acre for other commercial/industrial properties or recreational
properties, or 0.25 acre for residential propenrties; or (iii) proposal of other specific
averaging areas to EPA for approval. If Settling Defendant selects the first of these
options for a given property or area, Settling Defendant shall, in addition to‘ achieving the
other applicable Performance Standards, remove and replace all soils in the top foot in

unpaved portions of such property or area in which PCBs have been detected in excess
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of the following NTE concentrations: 125 ppm at a commercialfindustrial property or
area; 50 ppm at a recreational property or area; or 10 ppm at a residential property.

f. For the areas subject to Removal Actions Qutside the River, Settling
Defendant shall evaluate the non-PCB Appendix IX+3 constituents in soils and
sediments in each averaging area in accordance with the procedures set forth in
Sections 2.2 through 2.6 and Attachment F of the SOW for evaluating such constituents.
Based upon such evaluation, Settling Defendant shall conduct additional response
actions, if any, to achieve the applicable Performance Standards for such non-PCB
constituents as set forth in Sections 2.2 through 2.6 and Attachment F of the SOW.

a. For the Removal Actions that relate to groundwater and NAPL —
namely, the Plant Site 1 Groundwater Management Area Removal Action, the Former
Oxbows J and K Groundwater Management Area Removai'Action, the Plant Site 2
Groundwater Management Area Removal Actions, the Plant Site 3 Groundwater
Management Area Removal Action, and the Former Oxbows A and C Groundwater
Management Area Removal Action -- Settling Defendant shall implement and operate
the groundwater/NAPL monitoring, assessment, and response programs described in
Attachment H to the SOW for each Groundwater Management Area described in
Attachment H to the SOW, and shalt achieve the Performance Standards for
groundwater quality and for NAPL set forth in Section 2.7, Attachment H, and {where

applicable) Annex 2 of the SOW.
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25.  The Performance Standards for the Removal Actions at the GE Plant Area
shall include all requirements for the GE Plant Area identified as Per