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I. BACKGROUND

A.  The Plaintiffs have filed a complaint in this matter pursuant to Section 107 of the
Comprehensive Environmental Response, Compensation, and Liability Act‘ of 1980, as amended,
42 U.S.C. § 9607 (“CERCLA”), seeking recovery from Fort James Operating Company (the
“Settling Defendant”),.a wﬁolly owned subsidiary of Fort J ames Corporation, bf certain response
costs incurred in connection with releases and threatened releases of hazardoﬁs substances at and
from the Fox River Site (the “Fox River Site” or the “Site,” as defined below). The responsible
‘natural resource trustees also contend that they have claims for recovéry of natural resource
damagés (including for recovery of natural resource damage assessment costs) against the
Seﬁling Defendant. This Consent Deéree sets forth the terms of a civil settlement between the
Plaintiffs, the responsible natural resource trustees, and the Settling Defendant. To the extent
provided by this Consent Decree, certain specified benefits of the settlement also extend to Fort
James Corporation.

B. The United Stétes of America (“United ‘States”) instituted this action on behalf of
the Administrator of the United States Environmental Protection Agency (“EPA”), and is
entering into this Consent Decree on behalf of EPA and the Se_creta.ries of the United States
Departments of the Inferior (“DOI”) and Commerce (_“Cbmmerce”) (collectively the “Federal
Trusteés”).

C. Purs_uant to Executive Order 12580 and the National Contingericy Plan, 40 C.F.R.
‘Part 300, the President has delegated aufhority -to actas F ederél Trustees for natural resources at
and near the Site to “DOI”, as represented by the United States Fish and Wil_dlife Service, and

Commerce, as represented by the National Oceanic and Atmospheric Administration.



D. The State of Wisconsin (the “State™) instituted this action at the request of the
Governor of Wisconsin on behalf of .the Wisconsin Department of Natural Resources
(“WDNR”), and is entering intol this Consent Decree on behalf of WDNR.

E. WDNR is e response agency and the State Trustee for natural resources at or near
‘;he Site.

F. The Menominee Indian Tribe of Wisconsin and the Oneida Tribe of Indians of
Wiseonsin (the “Tribes,” as defined below) are Tribal Trustees for natuial resources at or near the
Site: The Tribes are Parties to this Consent Decree.

G. .The Fox River Site is located in the northeastern portion of the State of
Wisconsin. Hazardous substances have bbeen released, and are threatened_ to be released, at and
from the Site. ’

H. In response to releases and threatened releases of hazardous substances at and
from the Site, EPA and WDNR have undertaken responee actions at or in connection with the
Site under CERCLA Section 104, 42 U.S.C. §»9604. A remedial investigetion/feasibility study
(“RI/FS”) and a Proposed Remedial Action Plan (“PRAP”) for the Site have been prepared by
WDNR, with funding provided by EPA under cooperative agreement with the State. A Record
of Decision (“ROD”) for the Site is expected to be issued after public comments on the RI/FS
and PRAP are considered. The United States and the State have incurred and will continue to
incur response costs in connection with fhe Site.

L | The Settling Defendant, Fort James Corporation, and certain other potentially
responéible parties (collectively known as the Fox bRiver Group) entered into a January 31, 1997
Agreement Between the State of Wisconsin and Certain Companies Co’ﬁceming the Fox River

for performance of a sediment removal demonstration project in particular areas of the Lower
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Fox River, including in the area known as Sedrment Marragemerlt Unit 56/57. Certain areas
within Sediment Management Unit 56/57 were partially dredged under that Agreement between
the Fox River Group and the State. Fort James Corporation funded additional sediment removal
work at Sediment Management Urrit 56/57 under a July' 22, 1999 Agreement Between the State
of Wisconsin and Fort James -Corporation. |

J. The Settling Defendant and Fort James Corporation voluntarily entered into a

May 26, 2000 EPA Administrative Order on Consent captioned In re Lower Fox River Sediment
Management Unit 56/57 Removal Action, EPAbocket No. V-W-00-C-596, providing for
~ performance of additional removal activities at Sediment Marlagement Unit.5,6/ 57, including
removal of additional contaminated sediments. EPA oversaw the perforrnance of those removal
activities by the Settling Defendant and Fort James Corporation. The work required under that
Administrotive Order on Consent hao been corﬂpléted, and a Notice of Completion was issued on
February 26, 2001.

K. Thé Settling Defendant represents that the Settling Defendant and Fort James
Corporation contributed more thar1 $22 million toward removal activities at Sediment |
' Manégement Unit 5 6/57 under the Agreement between the Fox River Group and the State, the
Agreement between Fort James Corporation and the State, and the EPA Administrative Order on
Consent, including Irlore than $12 million in direct funding and $10 million in in-kind Services_.
The Settling Defendant further,represents that a total of approximately $28 million was
contributed ny potentially responsible parties (including tho Settling Defendant and Fort James
- Corporation) toward tlre response activities at Sediment Management Unit 56/57 that were
performed under the Agreement between the Fox River Group and the »St‘ate,v the Agreement

between Fort James Corporation and the State, and the EPA Administrative Order on Consent.
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L. The State Trustee, the Federal Trustees, and ;che Tribal Trustees have been
. .involved in various natural resource damage assessment activities relating to the Site. The
Trustees have incurred and will continue to incur assessment costs associated with natural
resource damage assessment activities relating to‘the Site.

M. The Settling Defendant is the current and/or formér owner and operator of two
paper mill facilities at or ne;clr the Site. By eﬁﬁy into this Consent Decree, the Settling Deféndant
doeé not admit any issue of fact or law or any liébility. to the Plaintiffs or the Tribes arisihg out of
the tré.nsactions Or occurrences alleged in the Complaint. |

N. The Parties to this Consent Decree recognize, and the Court by entering this
Consent Decree finds, that this Consent Decree has been négotiated by the Parties in good faith,
;hat this Cbnsent Decree will avoid prolonged and complicated litigation among the Parties, will
provide fof appropriate réimbursement of Site-related costs incurred by the Plaintiffs, and will
expedite the restoration and protection of natural resources at and near the Site, and that this
Consent Decree is fair, reasonable, and in the public interest.

0. Thé Parties to this Consent Decree agreé,‘ and the Court by entering this Consent
Decree finds, that the restoration actions and other compensatory activities and damages
payments to be provided under this Consent Décree constitute appropriate actions necessary to
protecf and restore the natural res»ources.‘allggedly injured by releases or threatened releéses of
hazardous substances by the Settling Defendant.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:-

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to

28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9607 and 9613(b). The Court also has personal
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jurisdiction over the Settling Defendant. Solely for the purposes of this Consent Decree and the
underlying compleint, the Settling Defendant waives all objections and defenses that it may have
to jurisdiction of the Court or to veﬁue in this District. The Settling Defendant shall not
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enfo’rce this
Censent Decree. Solely for the purposes of this Consent Decree, the Tribes submit to the

jurisdiction of the Court, as Parties to the Consent Decree.

III. PARTIES BOUND
2.  This Covnsent Decree applies to and is. binding upon the United States, the State,
and the Tr‘ibes.,‘ and upon the Settling Defendant and its successors and assigns. Any change in
ownership or corporate status of the Settling Defendant including, but not limited to, any transfer
of assets or real or personal property, shall in no way alter the Settling Defendant's

responsibilities under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree
that are defined in CERCLA or in regulations promulgated under CERCLA shall have the
rﬁeaning assigned to them in CERCLA or in such regulations. Whenever terms lis‘;ed below are
used in this Consent Decree or in the appendices attached hereto and incorporated h_ereunder,- the
following definitions shall apply:

“CERCLA” means the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

"‘_‘Co_m'lmerce" meaﬁs the United Statee Department of Commerce and any successor
depértments or agencies of the United States.

“Consent Decree” means this Consent Decree and all appendices attached hereto (listed
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in Section XIV (Appendices)). In the event of conflict between this Consent D‘eléree and any
appendix, this Consent Decree shall control.

“Covered Response Costs” means: (i) all costs incurred in performing or overseeing
response actions at Sediment Management Unit 56/57 under the January 31, 1997 Agreement
bet\&een fhc State and the FO); River Group; (ii) all costs incurred in performing or overseeing
response actions at Sediment Management Unit 56/57 under the July 22, 1999 Agreement
Between th¢ State of Wisconsin and Fort James Corporation; (iii) all costs incurred in perfqrming
or overseeing response actions at Sediment Management Unit 56/_57 under the May 26, 2000

~ EPA Administrative Order on Consent captioned In re Lower Fox River Sediment Management

Unit 56/57 Removal Actioﬁ, EPA Docket No. V;W-OO-C-S 96, including but not limitéd to the

}‘EPA oversight costs shown on the EPA Itemized Cost Summary Extract attached hereto as
Appendix B; and (iv) all future costs of any-résponse actioﬂs that fnay be performed at Subunits
12-19, 23-29, 34-41, and 46-51 of Sediment Management Unit 56/57, as delineated in Figure 1
attached as Appendix C to this Consent Decree.

“Day” meéns a calendar day unless expressly stated to be a working day. "Working day"
shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any period of
time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or Federal

| holiday, the périod shall run until the close of business of the néxt working day.

“DOI” means the United States Department of the Interior and any successor departments

or agencies of the United States. |
“DOJ” means the United States Department of Jusfi'ce and any successbr departments or

agencies of the United States.



“EPA” means the United States Environmental Protection Agéncy and any successor
departments or agencies of the United States.

“Effective Date” means the effective date of this Consent Decree as provided by Section
XV of this Consent Decree (Effective Date and Refenﬁon of Jurisdiction).

“Interest” means interest at the rate specified for interest on inVestments of the Hazardous
Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of the U.S. Code,‘
compounded on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).

| “Natural Resource” or “Natural Resources” means land, resident and énadromous fish,

resident and migratory wildlife, biota, air, water, ground water, sediments, wetlands, drinking
water supplies, and other such resources, belonging to, managed by, held in trust by, appertaining
to, or otherwise controlled by the United States, the State, or the Tribes.

| “Natural Resource Damages” means any darﬁageé recoverable By the Uni»t-ed‘ States or the
State on behalf of the public, or by the Tribes, for injury to, destruction of, or loss'or impairment
of Natural Resources at the Site as a result of a release éf hazardous substances, including but not
limited to: (i) the costs of assessing such injury, destruction, or loss or impairment arising from
or relating to such a reléase; (i1) the costs of restofation, rehabilitation, or replacement of injured
- or lost natural resources or of acquisition of equivalent resources; (iii) the costs of planning such
rgstoration activities; (iv) cémpensation for injury, destruction, loss, impairment, dirﬁinution in
value, or loss of use of natural reéources;’ and (v) each of the categories of recoverable damages
" described in 43 C.F.R. § 11.15 and applicable state and tribal_iaw.
“NRDAR Fund” means DbI’s Natural Resource Damage Assessment and Restpration

Fund.



‘fParagréph” means a po_rtionvof this Consent Decree identiﬁed by an arabic numeral or an
upper case letter.
“Parties” means the United States, the State, the Tribes, and the Settling Defendant.
“Plaintiffs” means the United States and the State.
© “Section” means a portion of this Consent Decree‘ identiﬁéd bya roman numeral.
“Site” means the Lower Fox River and the Bay of Green Bay, Wisconsin, along with the
riparian, wetland, and upland habitats closely associated with those water bodies and the
- tributariés to those water bodies,‘to the extent such riparian, wetland, and upland habitats or
tributé;ries, or the natural resources utilizing such habitats or tributaries, are or were affected or
impaired by releases of hazardous substances to the Lower Fox River or the Bay of Green Bay,
Wisconsin.
“Sta‘.te"’ means the State of Wisconsin.
“Subparagraph” means a portion of this Consent Décree identified by a lower case letter
or an arabic numeral in parentheses. |
- “United States” means the United States of America, including all of its departments,
agencies, and instrumentalities.
| .“Tribes” means the Menominee Indian Tribe of Wisconsin and the Oneida Tribe of
Indians of Wisconsin.
“Trustees” means DOI, Commerce, WDNR, énd the Tribes.
“WDNR” means the Wisconsin Department of Natural Resources and any successor
“departments or agencies of the State of Wisconsin.
“WDOJ” means the Wis'consin Department of Justice and any successor departments or

agencies of the State of Wisconsin.



V. STATEMENT OF PURPOSE

4. The mutual objectives of the Parties in entering into this Consent Decree are to

- provide reimbursement by the Settling Defendant of certain response costs; to provide for the
reimbursement By the Settling Defendant of natural resource damage assessment costs incurred
by DOI and the State; to contribute to the restoration, replacement, or acquisition of the
equivalent of the natural resources and services provided by natural resources that allegedly were
or will be injuréd, destroyed, or lost as a result of hazardous substance releases by the Settling

- Defendant; to resolve the Seﬁling Defenciant’s liability for Natural Resource Damages as
provided herein; and to avoid further transaction costs and protracted litigation.

VI. OBLIGATIONS OF THE SETTLING DEFENDANT

5. Initial Payment.

a.  Initial Payment By the Settling Deféndant. Within 20 wofking days of the
date on which this Consent Decree is lodged with the Court, the Settling Defendant shall pay
$6,200,000 into the interest-bearing Court Registry Account of ;[he United_States District Court
for the Eastérn District of Wisconsin. Payment shall be made to the Clerk lof the Court by a
check made payable to “Clerk, United States District Court,” referencing &16 éase number
assigned to this action and Fort James Operatiﬁg Company’s name. The Settling Defeﬁdant shall
| send notice that payment has been made in accordance with Section XIII (Notices aﬁd

Submissions).

b. Disbursements from the Court Registry Account. After entry of this
Consent Decree, the funds deposited into the Court Registry Account under this Consent Decree |
(and all accrued interest) shall be disbursed pursuant to a separate Withdrawal Order of the

Court, which shall provide for: (i) payment of $50,000 to the EPA Hazbardo.us Substance
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Superfund, to be applied toward the Covered Response Costs incurred by EPA. in overseeing the

 work performed under the May 26, 2000 EPA Administrative Order on Consent captioned

~ In re Lower Fox River Sediment Management Unit 56/57 Removal Action, EPA Docket No.
V-W—OO—C-596; (ii) payment of $1,500,000 to the NRDAR Fund, to be applied toward natural
resource ‘damage.assessmerrlt cests incurred by DOI; (iii) payment of $50,000 to the State, to be
applied toward natural resource damageassessment costs incurred by the State; and (iv) payment
of $4,600,000 (plus all accrued interest) to a Site-specific sub-account within the NRDAR Fund,
to be managed by DOI for the joinf benefit and use of the Trustees to pay for fhe natural resource
damage restoration projects described in Subparagraph 8.¢ and Sections II and IIl.of Appehdix A
of this Consent Decree, and any other natural resomee damage 'restoratien proj ects jointly

~ selected b& the Trustees. In the event the Plaintiffs withdraw or withhold consent to this Consent
Decree before eﬁtry, or the Court declines to enter the Consent Decree, the funds deposited info-
the Court Registry Account (and all accrued interest) shall be returned to the Settling Defendant

pursuant to a separate Withdrawal Order of the Court.

6. | vSubsequent Payment. In accordance with the schedule specified by Subparagraph
8.b.(4) of this Consent Decree, the Settling Defendant shall pay the Project Budget Balance into a
Site-specific sub-account within the NRDAR Fund, to be mgnaged by DOI for the joint. benefit
and use of the Trustees to pay for the completion of the natural resource damage restoration |
projects described in Subparagraph 8.b and Section IV of Appendix A of this Consent Decree, or
any other natural resource damage restoration projects jointly selected by the Trustees. The
payment to the NRDAR Fund under this Paragraph shall be by FedWire Electronic Funds
Transfer (“EFT”) to the U.S. Department of Justice account in accordance with current EFT

procedures, referencing the Civil Action Number assigned to this case and DOJ Case Number
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90-11-2-1045. Payment shall be made in accordance with instructions provided to the Settling
Defendant by the Financial Litigation unit of the U.S. Attorney’s Office for the Eastern District
of Wisconsin. Any payment received by the Department of Justice after 4:00 p.m. Eastern Time
- shall be credited on the next business day. The Settling Defendant shall send notice that payment.
has been made in accordance with Section XIII of this Consent Decree (Notices and
'Submissioris) and to:

Department of the Interior

Natural Resource Damage Assessment and Restoration Program

Attn: Restoration Fund Manager

1849 C Street, NW

Mailstop 4449
Washington, DC 20240

- . Late Payments.
a. Interest. In the event that any péyment by the Settling Defendant under
Paragraphs 5 or 6 is not received when due, Interest shall accrue on the unpaid balance through
the date of payment.

b. Stipulated Penalties. In addition to the Interest required to be paid under

the preceding Subparagraph; if any amounts to be paid under Paragraphs 5 or 6 are not paid by
* the required date, the'VSettling Defendant shall pay a stipulated penalty of $1000 per violation per
day that such payment is late.

- 8. Natural Resource Damage Restoration Projects.

a. Conveyance of Certain Wetland and Upland Properties. Within 60 days

after entry of this Consent Decree, or such longer time as the Parties may agree in writing, the
Settling Defendant shall convey, or cause to be conveyed, to the State (or to another public or

non-profit entity jointly desighated in writing by the Trustees) the real property described in
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Section I of Appendix A to this Consent Decree, for the purposes described therein. The State

agrees promptly to take title pursuant to Wis. Stat. § 23.09(2)(o) or other pertinent state law (or

~ will assist any public or nonprofit entity jointly designated in writing by the Trustees to take title)

to the real property described in Section I of Appendix A to this Consent Decree, for the purposes

described therein.

-

b. Restoration Projects to be Implemented by the Settling Defendant.

€9 Project Implementation. The Settling Defendant shall implement

~ the restoration projects described in Section IV of Appendix A to this Consent Decree

(or substitute restoration projects jointly approved By the Trustees) subject 'to the funding
requirements and limitations specified by Subparagrapﬁ 8.b.(4). All such projects shall
be designed to restore, .replace, or protect natural resources at thé Site, or natural :
resources equivalent to the resources that have been injﬁred at thé Site. More specifically,
the projects described in Section IV of Appendix A to this Consent Decree are designed
to improve park faciliﬁes and also provide the additional benefit of supporting the
restoratiQn_\and protection of natural resources by promoting ecologically sensitive, low-
impact hu@an interaction with natural reséurces. ‘To implement a restoration project
under t}ﬁé:'.Subparagraph 8.b, the Settling Defendant shall, at its optioh, either:

(1) perfon;l the pfoject; (ii) contract for performance of the project; or (iii) make progress

payments to the sponsoring local government to fund the sponsoring local government’s |

_performance of the project. For any project to be funded by the Settling Defendant, but

- performed by a sponsoring local government: (i) the Settling Defendant shall serve as the

principal point of contact between the sponsoring local government and the Trustees and

shall monitor the sponsbring local government’s performance of the project as.necessary
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- to comply with Settling Defendant’s budgeting and reporting requirements under this
Subparagraph 8.b; and (ii) the Settling Defendant shall not be responsible for the design,
construction, operation, or maintenance of the project.

2) Project Implementation Plan. Within ninety (90) days after the

Effective Date of this Consent Decree, or such longer time as the Parties may agree in
writing, the Settling Defendant shall submit to the Trustees a proposed Project -
Implementation Plan that shall contain a proposed plan.andpreliminary schedule for
impiementirlg specific restoration projects to be performed under this Squaragraph 8.b.
‘The Project Implementatron Plan shall also proposea schedule for 'submission of at least
five Periodic Progress Reports and a Final Report and Reconciliation during the two years
following the Effective Date of this Consent Decree. Upon approval of the Project
Implementation Plan by t}re Trustees, the Settling Defendant shall commence project
implementation in accordance with the approved Plan. Subject to Subparagraph 8.b.(4),
and wirh the Trustees’ written approval, the Project Implementation Plan may be |
modified, including being modified to substitute alternate natural resource damage
restoration projects acceptable to the Trustees.‘ The Trustees will engage in a public
review process before inrplementing rsubstitute restoration projects.

3) Periodic Progress Reports. The Settling Defendant shall submit to

the Trustees Periodic Progress Reports in accordance with the schedule established by the

approved Project Implementatioanlan. Each Periodic Progress Repc'rt shall:

() descrrbe the-actions that have been taken during the previous pericd to implerrlent
projects under this Subpéragraph 8.b; (ii) describe the proposed plan for project

implementation activities during the next period; and (iii) include a proposed budget for |
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the next period detailing the expected project implementation expenditures (for projects
to be performed by the Settling Defendant or under a contract with the Settling
Defendant) and the expected progress payments to be made by the Settling Defendantr(for
, projects to per_formed by a sponsoring local government). The Settling Defendant shall
eontinue project implementation in accordance with the proposed plan and proposed
bndget for the next period, unless the Trustees notify the Settling Defendant within ten |
working days after receipt that they disapprove the plan or.budg.et contained in the
Periodic Progress Report. |

4 Final Report r:llnd»Reconciliation. The Settling Defendant shall use

due diligence to promote completion of all prej ects to be performed under this
Subparagraph 8.b within two years after the Effective Date of this Consent Decree. The
estimated cost to complete those projects is $3,900,000 (the “Fort James Project
Budget™), and the Settling Defendant shall no’i be obliged to expend more than
_$'3,900,000 inimplementing restoration-projects under this Subparagraph .8.b. Within
ninety (90) days after the second anniversary of the Effective Date of this Consent
Decree, or at such other time as the Parties may specify by written agreement, the Settling
Defendant shall submit to the Trustees a proposed Final Report and -Re,conciliation that
shall summarize all actions taken to implement this Subpa.ragraph 8.b, including:

@) describing all completed projects; (ii)_ describing the status of any uncompieted

proj ects; (iii) detailing all authorized expendituies and payments by the Settling
Defendant for completed and uncompleted projects; and (1v) r_eporting the total
unexpended portion qf the Fort James Project Budget (the “Project Budget Balance™) to

the Trustees (calculated by subtracting all authorized expenditures and payments by the
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Settling Defendant under this Subparagraph 8.b from the $3,900,000 Fort] umes Project -
rBudget). Within fifteen (15) working days after the Trustees’ approval of the Final |

- Report and Reconciliation, the Settling Defendant shall pay the Project Budget Balance '
into a Site-specific sub-account within the NRDAR Fund, in accordance with Paratgraph 6

(Subsequent Payment).

c. Additional Restoration Projects. The $4,600,QOO to be paid into the
NRDAR Fund in accordance with Subparagrapli 5.b.(iv) of this Consent Decree (plus interest
accrued in the Court Registry Account under Paragraph 5) shall be used jointly by the Trustees to
fund a(lditiOnal restoration projects as described in Sections IT and III of Appendix A to this
Consent Decree. As described in Sections II and III of Appendix A, the Trustees intend to use
such fumls: (i) to establish a Trustee-managed property acquisition fund; and (ii) to pay for
certain water quality a.ncl habitat improvement projects selected by the Trustees and .to establish a
Trustee-managed water quality improvement fund. All such funds shall be used by unanimous
agreement of the Trustees to conduct or finance restoration proj ects designed to restore, replace,
or protect natural resources at the Site, or natural resources equivalent to the resources that have
been injured at the Site, and to defray administrative costs and expenses associated with the
selection and performance of restoration projects. Any use by the Trustees of such funds for .
purposes not specified in this Consent Decree will not affect in any manner the rights and
obligations of the Settling Defendant under this Consent Decree.

d. Tbe State will assume responsibility for long-term operation, maintenance,
and monitoring of any projects listed in Appendix A that require operation and maintenance..
(The State may transfer such responsibility to another public or nonprofit entity by binding

written agreement.)
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VII. PROJECT COORDINATORS

9. Within 30 days after the entry of this Consent Decree, the Settling Defendant and
the Trustees will notify. each other, in writing, of the name, address, and telephone number of
their respective designated project coordinator(s). If a project coordinator initially designated is
changed, the identity of the successor will be provided at least 5 working days before the change

“occurs, unless impracticable. In no event shall notification be given later than the actual day the
change is made unless impracticable. The Trustees’ and the S_ettling Defendant’s project
coordinator(s) ehall have sufficient expertise to adequately oversee alliaspects of the work that
they are to coordinate.

VIII. INDEMNIFICATION

10.  The Plaintiffs and the Tribes do not assume any liability by entering into this
-agreement. The Settling Defendant shall indeihnify, save and hold harmless the Plaintiffs and
the Tribes and their ofﬁcial_s, agents, employees, contrectors, subcentractors, or representatives

“for or from any and all claims or causes of action arising from, or on accounf of, negligent or |

- other wrongful acts or omissions of the Settling Defendant, its officers, directo'rs, employees,
agents, coﬁtractors, 'subcentractors, ;ind any persons acting on its beﬁalf or under its control, in
carrying out activities pursuant to this Consent Decree. Further, the Settling befendant agrees ‘to
pay the Plaintiffs and the Tribes all costs incurred including, but not limited to, attorneys fees and
other expenses of litigatiqnl and settlement arising from, or on account of, claims made against
‘thee Plaintiffs or the Tribes rb.ased on negligent or other wrongful acts or omissions of the Settling
Defendant, its officers, directors, employees,.-agents, contractors, subcontractors, and any persons'
acting on its behalf or under its control, in carrying out activities pursuant to thié Consent Decree.

Neither the Settling Defendant nor any of its contractors shall be considered as agents of the
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Plaintiffs or the Tribes. This intiemniﬁcation‘ obligation does not include any claim, cause of
action, or cost arising from, or on account of, a negligent or wrongful aot or omission of the
Plaintiffs or the Tribes or any of their officials, agents, employees, contractors, subcontractors, or
representatives.

" IX. COVENANTS NOT TO SUE BY THE PLAINTIFFS AND THE TRIBES

11.  Covenants by the United States. Except as specifically provided by Paragraph 16
(General Reservations by the United States and the Tribes) and Paragraph 17 (Special
Reservations by the United States and the Tribes Regarding Natural Resource Damages), the
United States covenants not to sue the Settling Defendant for Covered Response Costs or Natural
Resoutce Damages pursuant to CERCLA Section. 107, 42 U.S.C. § 9607, or Section 311(f) of the
Clean Water Act, 33 US.C. ‘§ 1321(f). This covenant not to sue shall take effect npon receipt of |
the Settling Defendant’s payments pursuant to Subparagraph 5.b of this Consent Decree. This
covenant not to sue is conditioned upon the satisfactory perfomiance by the Settling Defendant of

its obligations under this Consent Decree.

12.  Covenants by the State. Except as specifically provided by Paragraph 18
- (Reservations by the State), the State covenants not to sue or to take administrative action against
the Settling Defendant for Covered Response Costs or Natural Resource Damages pursuant to
| CERCLA Section 107, 42 U.S.C. § 9607, Section 31 1(f) of the Clean Water Act, 33 U.S.C.
§ 1321(f), or Wisconsin statutory or eommon law. This covenant not to sue shall take effect
upon receipt of the Settling Defendant’s payments pursuant to _Subparagraph 5.b of this Consent
Deciee. This covenant not to sue is conditioned upon the satisfactory perforrnance by the

Settling Defendant of its obligations under this Consent Decree.
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13.  Covenants by the Tribes. Except as specifically provided by Paragraph 16
(General Reservation of Rights be the United States and the Tribes) anri Paragraph 17 (Specjal
Reservation of Rights by the United States and the Tribes Regarding Natural Resource
- Damages), the Tribes covenant rrot to sue or to take administrative actrorr against the Settling
Defendant for Natural Resource Damages pursuant to CERCLA Section 107, 42 U.S.C. § 9607,
Section 311(f) of the Clean Water Act, 33 U.S.C. § 1321(f), Wisconsin statutory and common
lavr.', or tribal law. This covenant not to.sue shall take effect upon receipt of the Settling
Defendant’s payments porsugnt to Subparagraph 5.b of this Consent Decree. |

14. Other Covered Persons.” The covenants not to sue in Paragraph 11 (Covenants

by the United States), Paragraph 12 (Covenants byrthe State) and Paragraph 13 (Covenants by the
Tribes) extend only to the Settling Defendant and do not extend to any other person; provided,
however, that those covenants not to sue (and the reservafions thereto) shall also apply to:
(i) Fort James Corporation; _(ii) the socoessors and assigns of the Settling Defendant and Fort
James Corporation, but orﬂy to the extent tlrat the alleged liability of the successor or assign is
based on tho alle’géd v.liabili_ty of the.Settling Defendant or Fort James Corporation; and (iii) the
ofﬁcers, directors,_ and employees of the Settling Defendant and Fort James Corporation, but only
to the e)rtent tha%c the alleged liability of the director, ofﬁoeror employee is based on said
r)eréon’s status as an ofﬁcer or employeé of ‘rhe Settling Defendant or Fort James Corporation, or
“as a result of conduct within the scope of such person’s employment or-authority.

15, Nothing in this Consent Decree shall affeot any covenants not to sue provided to
Sétﬂing D_efendant or For’c James Corporation by the July 22, 1999 Agreement Between the State

of Wisconsin and Fort James Corporation or the May 26, 2000 EPA Administrative Order on

- Consent captioned In re Lower F ox River Sediment Management Unit 56/57 Removal Action,
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EPA Docket No. V-W-00-C-596.

X. RESERVATION OF RIGHTS BY PLAINTIFFS AND THE TRIBES

16. General Reservations by the United States and the Tribes. The United States and

the Tribes reserve, and this Consent Decree is without prejudice to, all rights against the Settling
Defendaht and Fort James Corporétion with réspect to all matters not exi)ressly includedeithin
Paragraph 11 (Covenants by the United States) and Paragraph 13 (Covenants by the Tribes).
Notwithstanding aﬁy other provisions of this Consent Decree, the United States and the Tribes
reserve all rights agaiinst the Settling Defendant and Fort J ames Corporation with respect té:

a. claims based on a faiiure by the Settling Defendant to meet a réquirerhe_nt :
of this Consent Decree;

b. liability for injunctive relief or adminiétrative order enforce;ment under
Section 106 of CERCLA, 42 tJ.S.C. §>9606;

c. liability for costs incurred or to be incurred by the United States or the
Tribes that are not within the definition of Covered Response Costs or Natural Resource
Damages;

d. liability fér damages for injury to, destruction of, or loss of natural
resources resulting from releases or tﬁreatgned releases of hazardous substances outside of the
Sitg; |

'e-. | liability arising from any disposal of hazardous substances at the Site by
the Settling Defendant or Fort J ames Corporation after the lodging of this Consent Decree; and

f. criminal liability.

17. Special Reservations Bv the United States and the Tribes Regarding Natural

Resource Damages. Notwithstanding any other provision of this Consent Decree, the United
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States and the Tribes reserve the right to institute proceedings against thé Settling Defendant or
Fort James Corporation in this action or in a new action seeking recovery of Natural Resource
Damage’s, based on: (i) conditions with respect to the Site, unknown to the United States and the
Tribes as of the date of lodging of this Con_serﬁ Decree, that result in releases of hazaraous
substances that contribute to injury to, destruction of, or léss of Natural Resources (“Unknown
C‘onditions”), or (ii) information received by the United States and the Tribes after the date of
lodging of this Consent Decree which indicates that there is injury. to, destruction of, or loss of
Natﬁral Resources of a fype that was unknown to the ﬁnited States and the Tribes as of the date
of lodging of this Consent Decree (“New Information™). The following shall nc;t be considered
Unknown Conditions or New Information for the purpose of this Paragraph:v (1) an increase
solely in the United States’ or the Tribes’ assessment of the magnitude of a known injury to,

" destruction of, or loss of Natural Resources at the Site; or (ii) injury to, destruction of, or loss of
Natural Resources at ;[he Site arising from the re-exposure, resuspension, or migration of
hazardous substances known to be present in the sediments of the Site. For the purpose of this

| Par_agraph, the information and conditions known to the United States and -the' Tribes shall
include any information or conditions listed or identified in records relating to the Site that were
in thé possession or under the control of DOI, Commerce, or the Tribes as of the date of lodging

this Consent Decree.

18. Réservaﬁons by fhe State. Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without prejlidice to, all righfs against the
Settling Defendant and Fort J. arﬁes Corporétion with respect to the following:

a. = claims relating to matters other than thosé specified in Paragraph 12

(Covenants by the State);
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b. liability- arising from a viélation by the Settling Defendant of a
requirement of this Covnsen't Decree; |

c. liability for costs incurred or to be incurred by fhe State that are not within
the definition of Covered Response Costs or Natural Resource Damages.

' .d. liability for Natural Resource Damages arising from a release of a
hazardous substance from a F ort James facility to the Lower Fox River before or after thé entry
of this Consent Decree, if thé following conditions are met:

| 1. | the released substance had not been listed or identified in any

records'relating to the Lower Fox River or a Fort James facility tﬁat weré in‘the possession of the
State before entry of this Consent Decree; |

il. - the liability is solely to thé extent that the previously unknown
release itself has caused injury to, destruction of, or loss of natural resources and résulted in
damages; and |

iti. for any release before the entry of the Consent Decree, the injury
to, destruction of, or loss of natural resources resulting from the release was of a type unknown tb
the State as of the date of entry of this Consent Decree;

€. liability for criminal acts.

XI. COVENANTS BY THE SETTLING DEFENDANT AND
FORT JAMES CORPORATION

19.  Covenants by the Settling Defendant and Fort James Cogpqration. The Settling

Defendant and Fort James Corporation covenant not to sue and agree not to assert any claims or

causes of action against the United States, the State, or the Tribes, or their contractors or
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employees, with respect to Covered Response Costs, Natural Resource Damages, or this Consent
.Decree, including but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
. Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C.
§8 '9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b.  anyclaim arising_ out of reéponse actions at or in connection with the Site
for which Covered Response Costs were incurred, including any claim ﬁnder the United Statés
Constitution, the Wisconsin Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access fo
Justi¢e Act, 28 U.S.C. § 2412, as amended, or at common law; and

c. any claim against the United States, the State, or the Tribes pufsuant to
Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to Covefed Response
Costs or Natural Resource Damages. -

20.  Nothing in this Consent Decree shall b.e‘deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. 300.700(d). |

21.  Waiver of Certain Claims Against Other Persons. The Settling Defendant and
Fort James Corporation agree not to. assert any claims and to waive ali claims or éauses of action
that they may have against all qther persons for all matters relating to Natural Resource Damages,

including for contribution; provided, however, that the Settling Defendant and Fort James

Corporation reserve the right to assert and pursue all claims, causes of action, and defenses
relating to Natural Resource Damages against any person in the event such person first asserts,
and for so long as such person pursues, any claim or cause of action against the Settling

Defendant relating to Natural Resource Damages. Nothing in this Paragraph shall operate to

2.



waive or release any claim or action -by the Seftling Defendant or Fort James Corporation under
any contract of insurance. Nothing in this Paragraph shall operate to waive or release any claim
or action by the Settling Defendant or Fort James Cbrporation for costs it incurred or will incur
that are not within the definition of Natural Resource Damages.

XII. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

22.  Except as provided in Paragraph 14 (Other Covered Persons) and Paragraph 21
(Waiver of Certain Claims Against Other Persons), nothing'in this Consent Decree shall be
construed to create any rig_hfs in, or grant any cause of action to, any pefson not a Party to this
Consent Decfee. Except as provided in Paragraph 14 (Other Covered Persons) and Paragraph 21
(Waiver of Certain Claims Against Other Persons), each of the Parties expressly reserves any and
all ﬁghts (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any matter, transaction, or occurrence
relating in any way to the Sité' against any person not a Party hereto.

23. Thé Parties agree, and by entering this Consent Decree this Court finds, thét the
Settling Défendant is entitled, as of the effective date of this Consent Decree, to protectioh from
contribution actions or claims as provided by Section 113(f)(2) of CERCLA, 42 U.S.C.

§ 9613(f)(2), or other appljcable law, for “matters addressed” in this Consent Decree. -The
“matters addressed” 1n this Consent Decree are Covered Response Costs and Natural Resource
Damageé. The following pefsons are similarly entitled, as of the ¢ffective date of this Consent
- Decree, to protection from contribution actions or claims as provided by Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2), or other applicable law, for “matters addressed” in this
Coﬁsent Decree: (i) Fort James Corporation; (ii) the Successérs and assigns of the Settﬁng

Defendant and Fort James Corporation, but only to the“extent‘ that the alleged liability of the.
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successor or assign is based on the alleged liabiiity of the Settling Defendant or Fort James
Corporation; and (iii) the officers, directors, and employees of the Settling Defendant and Fort

j ames Clovrporation, but only to the extent that fhe 'alleged liability of the director, officer or
employe¢ is based on said person’s status as an ofﬁcer or employee of the Seftling Defendant or
Fort James Corporation, or as a result of conduct within the scope of such person’s employmént
 or authority.

24. The Settling Defendant also agrees that, with respect fo any suit or claim for
contribution brought against the Settling Defendant or Fort James Corporation for matters related
fo this Consent Decree, the Settling Defendant will notify the persons identified in Section XIII
(Notices and Su_bfnissions) in writing within 10 days éf s¢rvice of the complaint or claim upon it.
In addition, the Settling Defendant shall notify the persons identified iﬂ Section XIIT (N oticés and
Submissions) within 10 days of service or receipt of any Motion for Summary Judgment, and
within 10 days of repeipt of any order from a court sétting a case for trial, for matters related to
this Consent Decree. |

25.  Inany subsequent administrative or judicial proceeding initiated By the United
States, the State, or the Tribes for injunctive relief, recovery of response costs or Naturél
Resource Daméges, or other relief relating to the Site, the Settling Defendant and Fort James
Corporation shall not assert, and may not maintain, an)-f defense or claim based upon the |
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or'othgr
defenses based upon ahy contention that the claims raised by the United States, the State, or the

~ Tribes in the subsequent proceeding were or should have been brought in the instant case;

provided, however, that nothing in this Paragraph affects the enforceability of the Covenants Not
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To Sue by the United States, the State, or thé Tribes set forth in Section IX.

XIII. NOTICES AND SUBMISSIONS

26.  Whenever, under the terms of this Consent Decree, notice is required. to be given
~or a document is required to be sent by one Party to another, it shall.be directed to the individuals
at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Written notice as specified herein shall constitute

_ completé satisfaction of any written notice requirement of the Consent Decree with respect to the

Plaintiffs, the Tribes, and the Settling Defendant, respectively.

As td the United States:
As to DOI:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Departnient of Justice (DJ # 90-11-2-10457)

P.O. Box 7611 1425 New York Avenue, NW — 13* Floor
Washington, D.C. 20044-7611 Washington, DC 20005

As to EPA:

Director, Superfund Division

U.S. Environmental Protection Agency
Region 5 '
77 West Jackson Blvd.

Chicago, IL. 60604

As to DOI:

Office of the Solicitor .
Division of Parks and Wildlife
U.S. Department of the Interior
1849 C Street, N.W.
Washington, DC 20240

25-



As to the State:
As to WDOJ:
Jerry L. Hancock
Assistant Attorney General

- Wisconsin Department of Justice

P.O. Box 7857 | 123 W. Washington Avenue

Madison, W1 53707-7857 - Madison, WI 53702
' As to WDNR:
Greg Hill

State Project Coordinator
- Wisconsin Department of Natural Resources

P.0. Box 7921 | 101 S. Webster St.

Madison, WI 53707-7921 Madison, WI 53703
As to the Tribes:

As to the Oneida Tribe of Indians of Wisconsin:

Chairman
Oneida Tribe of Indians of Wisconsin
~ P.O.Box 365
. Oneida, WI 54155

As to the Men_ominee Indian Tribe of Wisconsin:

Chairman

Menominee Tribal Offices .
P.O. Box 910
Keshena, WI 54135

As' to the Settling Defendant and Fort James Corporation:

J. Michael Davis

Principal Counsel - Environmental
Georgia-Pacific Corporation

133 Peachtree Street, N.E.
Atlanta, GA 30303
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with a copy to

John Hanson

Beveridge & Diamond, P.C.
13501 Street, N.W. - Suite 700
Washington, DC 20005

27.  Certification of Plans, Reports, and Submissions. The Project Implementation
Plan, Periodic Progress Reports, and Final Report and Reconciliation submitted by the Settling |
Defendant under Subparagraph 8.b of this Consent Decree shall be certified by a responsible
corporate official of the Settling Defendant or Fort James Corporation and accompanied by the
following certification:

I certify that the information contained in or accompanying this submission is true,

accurate and complete. This certification is based on my personal preparation, review, or

analysis of the submission, and/or supervision of persons who, acting on my direct

instructions, made the verification that the submitted information is true, accurate and
complete.

28.  Review of Submissions. Following receipt of any Project Implementation Plan, |
Periodic Progress Report, or Final Report and Recbnciliatién submitted by the Settling Defendant
under Subparagraph 8.b of this Consent Decree, the Trustees may do one of the following, in
writing: (i) acbept all of or any portion of the submission; (ii) disapprove all of or any poftion of
the submiésion, notifying the Settling Defendant of deficiencies in the submission and granting
the Settling Défendant additional time within which to correct the deficiencies; or (iii) reject ali
of or any portion of the submission.

29.  Stipulated Penalties. The Settling Defendant shall be liable for a stipulated

penalty of $500 per violation per day for any delayed complianée or noncompliar.ic‘e with a
requirement to submit a Project Implementation Plan, Periodic Progress Report, or Final Report

and Reconciliation under Subparagraph 8.b of this Consent Decree. Any stipulated penalty
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payable under this ‘Parégraph shall be paid to the Uﬁited States and to the State, in accordance
with payment instructions to be provided to the Settling Defendant by the United States and the
State. One-haif of any stipulated penalty shall be payable to the United States and onefhalf shall
be payable to the State.

XIV. APPENDICES

30. The following ai)f)endices are attached to and incorporated into this Consent
Decree: |
“Appendix A” is the description of natural resource restbration projects to be
performed under this Consent Decree.
“Appendix B” is the EPA Itemized Cost Summary Extract.'
“Appendix C” is the map delineating Subunits 12-19, 23-29, 34-41, and 46-51 of
Sediment Management Unit 56/57. 7

XV. EFFECTIVE DATE AND RETENTION OF JURISDICTION

31. This Consent Decree shall take effect upon ventry by tﬁe Court; provided,
howeyver, that the Settling Defendant shall be bound upon the lodging of this Consent Decree to
comply with obligations of the Settling Defendant specified in this Consent Decree as accruing _
upoﬁ lodging. The Parties recognize that certain obligations under this Consent Decree may be -
perforrhed before the Consent Decree is entered by the Court.

32.  The Court shall retain jurisdiction to modify and enforce the terms and conditions
of this Consent Decree and to resolve disputes arising hereunder as may be nec.essary br

appropriate for the construction or execution of this Consent Decree.
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XVIL. CONSENT DECREE MODIFICATIONS

33. Any material modification of this Consent Decree shall be made by agreement of
the’Parties to this Consent Decree and in Writing, and shall not take effect unless approved by the
Court. Any ﬁon—materia] modiﬁcatioﬂ of this Consent Decree shall be made by agreement of the
Parties to this Consent Decree and in writing, and shall not take effect until filed with thé Court._
Nothing in this Consent Decree shall be deemed to alter the Court’s power to enforce, supervise,
or approve modifications to this Consent Decree.

34.  The provisions of this Consent Decree are not severable. The Partieé’ consent
hereto is conditioned upon the' entry of the Consent Decree in its entirety without modification,
addition, or deletion except as agreed to by the Parties. |

35.  Unanticipated or increased costs or expenses associated with the implementation
of actions called for by this Consent Decree and economic hardship or éhanged financial |

circumstances shall not serve as a basis for modifications of this Consent Decree.

XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

36.  This Consent Decree shall be lodged with the Court for a period of not less tilan

~ 30 days for public notice and comment. The Plaintiffs and the Tribes reserve the right fo

| withdraw or withhold their consent if comments regarding the Consent Deéree disclose facts or
considerations which indicate that this Consent Decree is inappropriate, improper, or inadequaté.
The Settling Defendant consents to the entry of this Consent Decree without further Iiotice-. If for
any reason the Cc;urt should decline to approve this Consent Decree in the form presented, or if
approval and entry is subsequently vacated on appeal of such approval and entry, this agreement
is voidable at the sole discretion of any party and the terms of the agreement may not be used as

evidence in any litigation between the Parties.
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XVIII. SIGNATORIES/SERVICE

37. The undersigned repres'entativesof the Settling Defendant, the United States, the
State, and the Tribes each certify that he or she is fully authorized to enter into the terms and |
conditions 6f this Consent Decree and to execute and legally bind such Party to this document.
This Consént D'ecr_ee may be executed in multiple counterparts, each of which shall be deemed
an original, but all of which,‘ taken together, shall constitute.one and’tl.le_s'ame instrument.

38.  The Settling Defendant hereby agrees not to éppose entry of this Consent Decree -

by this Court or to challenge any provision of this Consént Decree unless the United States, the

State, and the Tribes have notified the Settliﬁg Defendant in writing that they no longer support
entry of the Consent Decree. |

39.  The Settling Defendant shall identify, on the attached signature pages, the name,
address and telephone number of an agent who is authorized to accept service of process by mail
on béhalf of thg Settling Defendant with respect to all matters arising under or relating to this
Consent Decree. The Settling Defendant hereby agrees to accept service in that manner and to
wai\}e the formal service requirements set forth in Rule 4 of the F ederal Rules of Civil Procedure
and aﬁy applicable local rules of this Court, including but not limited to service of a summons.

XIX. FINAL JUDGMENT

40.  This Consent Decree and its appendices constitute the final, complete, and
excluéive understanding among the Parties with respect to the settlement embodied in thé
Consent Decree. The Parties acknoWledgé that there are no representations, agreements, or
understandings relating to the settlement other than those expressly contained in this Consent ‘

Decree.
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41.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shéﬂ constitute a final judgment between and among the Plaintiffs and the Settling
Defendant. The Court finds that there is no reason for delay and theréfom enters this judgment

as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF \VUJN)( MO 2~

AN

~United %ates District Judgc

"US DT, COURT EASTDIST. WiSC.
_FLED

MAR 19 2004

AV _OUOKK___ M
SOFRON B. NEDILSKY
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THE UNDERSIGNED PARTY enters into this Consent Decree in United States and the State of

_ Wlsconsm V. Fort James Operating Company:

'_ Date:

Date: .

Date:

’5,2'/,_0,2

United States Attorney

/I fo2

FOR THE UNITED STATES OF AMERICA

=/
THOMAS L. SANSONETTI :
Assistant Attorney General

. Environment and Natural Resources D1v1510n
-U.S. Department of Justice -
Washington, DC 20530

DANIEL C. BECKHARD, Senior Counsel
RANDALL M. STONE, Trial Attorney .
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice -

P.O.Box 7611
Washington, DC  20044-7611

STEVEN M. BISKUPIC

)

MA’ITHEW V. RICHMOND
‘Assistant United States Attomey

Eastern District of Wisconsin
U.S. Courthouse and Federal Building - Room 530
517 E. Wisconsin Avenue ~ ~

~ Milwaukee, WI 53202



THE UNDERSIGNED PARTY enters into tvlllis'Consent Decree in United States and the State of
_ Wisconsin v. Fort James Operating Company: '

Date: q : 7; 6 -0V - /?(Am\/’%/\/\/
) THOMAS V. SKINNER
Regional Administrator
U.S: Environmental Protection Agency, Reglon 5

77W. Jackson Boulevard
~ Chicago, IL. 60604

Date: W ‘5&-1 Zm& ' &WM/
/ ROGER/S. GRIMES
Associate Regional Counsel
U.S. Environmental Protection Agency, Reglon 5
77 W. Jackson Boulevard

Chicago, TL 60604




THE UNDERSIGNED PARTY enters into this Consent Decree in United States and the State of
Wisconsin v. Fort James Operating Comnany

I R e et LU P

I')ate:‘ é ’7‘“92

Atto ey,,r(] S. Department of the Interior
. Division of Parks & Wildlife

/

W LIAM F. HARTWIG
Authorized Official, U.S. Departmjdnt of the Interior
Regional Director, FWS Region

1 Federal Drive _

Twin Cities, MN 55111

Da;e: ng?. 0% :




THE UNDERSIGNED PARTY enters into this Consent Decree in United States and the State of
Wisconsin v. Fort James Operating Company:

FOR THE STATE OF WISCONSIN

Date: (1 / l// 4 — ‘ "C{M BMAQ*Z/
' DARRELL BAZZELLY Y
‘Secretary .
.~ Wisconsin Department of Natural Resources
, . 101 South Webster Street
. o ' . Madison, WI 53703 . :
Date: é// z /O 2 P é E
: RRY L. HANCOCK |
Assistant Attorney General
Wisconsin Department of Justice

123 W. Washington Avenue
Madison, WI 53702




THE UNDERSIGNED PARTY enters into this Consent Decree in United States and the State of
Wisconsin v. Fort James Operating Company: : - o

. FOR THE

Date: 9//,99/0 2

P.O.Box 365 .
Oneida, WI 54155



THE UNDERSIGNED PARTY enters into this Consent Decree in United States and the State of -
Wisconsin v. Fort J ames Operating Company:

Date: . S/Zé"' é </

- Menominee Tnbal Offices
P.O. Box 910 o
Keshena, WI 54135



THE UNDERSIGNED PARTY enters into this Consent Decree in Umted States and the State of : ,
Wisconsin v. Fort James Operating Company: , :

- FOREORT JAMES OPERATING COMZPA.NY: |

Date: ’_“&\ \f{‘ 0L

Date: ', L{IAz/DL

%5 /%Z;%W

James E. Bostic, Jr.
Executive Vice President of Envuonmental,
Government Affairs, and Communications
Georgia-Pacific Corporation
133 Peachtree Street, N.E.
Atlanta, GA 30303

-}1

John N. Hans:él ' //
Steven M. Ja .
Beveridge & Diamond, P.C.
1350 I Street, N.W., Suite 700

‘Washington, DC 20005 -
(202) 789-6000

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

CT Corporatioﬂ "l i h
1201 Peachtree Street, N.E.

Atlanta GA 30361



THE UNDERSIGNED PERSON hereby assents to the covenants set forth in Secﬁon X1
(Covenants by the Settling Defendant and Fort James Corporation) of this Consent Decree in
Umted States and the State of Wisconsin v. Fort James Operating Company:

. ,;;:;;#@B*EQRT JAMES CORPORATION

Date; _ L\/(%Z

= W 2wy 2

(Jﬁmes E. Bostic, Jr. ""Mo

_ Executive Vice President of Envuonmental ‘

Government A ffairs, and Commumcatlons
Georgia-Pacific Corporation

. 133 Peachtree Street, N.E.

Atlanta, GA 30303

' JobmN. Ha.nsogj ]

Steven M. Ja
Beveridge & Dijamond, P.C.

' 1350 1 Street, N.W., Suite 700

Washington, DC 20005
(202) 789-6000

 Agent Authorized to Accept Service on Behalf of Above-Signed Party:

- CT Corporatmn

1201 Peachtree Sireet, N.E.’

Atlanta GA 30361



APPENDIX A TO CONSENT DECREE:

Natural Resource Restoration Projects to be Performed under the Consent Decree

I LAND TO BE ACQUIRED FOR NATURAL RESOURCE PRESERVATION AND
RESTORATION

Consistent with Subparagraph 8.a of the Consent Decree, Settling Defendant will convey,
or cause to be conveyed, to the State or other appropriate party in accordance with applicable

| law, the following property:

A. App_roximately 900 acres along about 7 miles of the Peshtigo River just horth of

the Peshtigo Harbor Wildlife Area. This land is generally located on the southwestgrn shore of
the Peshtigo ij;er and extends inland from the river. The property to be conveyed will be used
and managed in perpetuity for the purpoées of protecting wetland and associated upland habitat
- for ﬁsh and Wildlifé, consistent with the purposes of CERCLA and applicable state law. This
property provideé substantial fish and wildlife habitat? and its acquisition and preservation will
also .protect against encroachment along the ecologically critical riparian shoreline and enhance |
the protéction of natural resources associated with the nearby State-managed ﬁldlife area. Thus,
acquisition and preservation of this strategically loqated property will ensure protection of more
than nine miles of frbntége along the Peshtigo River -- the last natural river emptying into the
western shore of Green Bay --bya Single public resource manager. -

The property itself is part of the forfc_lging range of bald cagles from at least three known
- eagle nesting sites along the Peshtigo River. The forested shoreline and river provides good '
haBi‘_tat for numerous species that may have been impacted By the PCBs in the assessment area,
includiﬂg bald eégle-, osprey, red-shouldered hawk, mink, beaver, northern pike, suckers, an_d

possibly sturgeon. Portions of the property can be further enhanced to encourage growth of



forested buffer areas and ‘to restore natural hydrological cqnditions, which will help create and
improve wetland habitat for fish and wildlife. Préservation of this riparian corridor will also
benefit downstream areas éuch as Green Bay and its aquatié ecosystem (including the mouth of
the Peshtigo River), through. eroSion control, nutrient recycling, and control of nonpoint source
runoff. The mouth of ;the Peshtigo River provides si gnjﬁc,;ant foraging habitat for numerous

species of concern, including bald eagles, ospreys, and common, Forster’s and Caspian terns..

B. Approximately 75 acres along the shore of Green Bay. about 4 miles west of the

mouth of the Peshtigo River. This property borders on the Peshtigo Harbor Wildlife Area. Most |
- of this property is ecolégically critical coastal wetland, influenced by the water lévels of Green
Bay. At current water levels, the meédow areas of the properfy provide habitat for a number of
bird species, including méllaid, blue-winged teal, Canada goose, and the endangered yellow rail.
The property also contains borrow ditches used for spawning by fish such as northern pike. At
high water levels, a portion of the acreage floods, and aiso becomes available for northern pike
spawning. Acquisition aﬁd preservation of this pfoperty will protect wetlands and spawning an;i
breeding habitat for fish and wildlife along the shore of Green Bay, and will extend public
0v§nership along the Green Bay shoreline in the vicinity of the mouth of the Peshtigo RiVer, a

relatively populated area where coastal real estate is subject to significant development pressure.

C. Approximately 50 acres about 0.6 mile inland from Green Bay in the vicinity of

Little Tail Point. The southern portioh bf this property is forested with hardwood species such as
oak, ash, and aspen. The property provides nesting cover for speciés such as mallard ducks and
blue-winged teal and foraging habitat for species such as the northern harrier, and its acquisition
and preservation will protect the quality forest habitat‘ that it contains. Additionally, a tributary

bordering the property to the north and west provides spawning habitat for fish species such as
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northern pike and sucker. Wetland restoration of a portion of the ilpland farm fields on the
property will also provide a northern pike spawning marsh. Finally, several small ponds
currently present on the property will be improved to provide a cdmplex of quality emergent

weﬂandhabitats. The area where this property is located is under heavy development pfessure.’

D. Approximately 38 acres about 0.6 mile west of Green Bay just south of the

Suamico River. This property ,providés habitat for gréss-nesting wateffowl, as well as habitat for
sedge wren and black-crowned night heron. Acquisition and preservation of this land, in
combination with an adjacent wetland parcel that is already owned and managed by WDNR, will
protect ecologi;:ally valuable habitat aﬁd secure a buffer against encroachment and development.
Some upland habitat is present on the property. The property is in an area subject to significant

development pressure.

II. ESTABLISHMENT OF PROPERTY ACQUISITION FUND

_ Consistent with Subparagraph 8.c of the Consent Decree, Settling Defendant will profzide
$1,300,000 to the Trustees to be placed in a fund for the acquisition of real property or
conservation easemehts by the Trustees in the Green Bay watershed. The properties or
conservation easements to be acquired using these funds are anticipated to provide valuable fish
. and wildlife habitat preservat_ioh and restoration opportunities similar to the property acquisitions

by Settling Defendant described abbve.
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III. HABITAT IMPROVEMENT PROJECTS AND ESTABLISHMENT OF
HABITAT AND WATER QUALITY ENHANCEMENT FUND

Consistent with Paragraph 8.c. of the Consent Decree, Settling Defendant will provide the
following: | |

A. Cat Island Chain — Island 3 Restoration. Settling Defendant will provide
$800,000 for use in the design and/or construction of thé westernmost island (Island 3) of the
three jslands proposed to be constructed by the U.S. Army Corps of Enginéers in the location of
the former Cat Island Chain in the Bay of Green Bay. The Cat Island Chain and the associated
shallow water habitat protected by the chain were destroyed by erosion aﬁd storms during a
" period of record high lake levels in the mid-1970s and 1980s. The protected shallow waters and
extensive beds of submergent and emergent vegetation in the Wave shadow provided a major
stopover for'rhigrating North American waterfowl and habitat for diverse populations of native
- fishes, waterbirds, furbearers, and invertebrates. As proposed by the U.S. Army Corps of.
Engineers, Island 3 would be about 30 écres in size and would provide significant benefits. A
portion of the 30-acre island could be managed as high quélity breeding habitat for Forster’s
terns, common terns, and other colonial waterbirds. The island will create a 610-acre wave | ‘
shadow near Peats Lake that will allow for the reestablishment of aquatic vegetéﬁon; will re-
establish a high quality shallow w;lter littoral foraging habitat for waterbirds aﬁd migratory and
resident Watefqul; and will create high quality spawning/nurserj/rearing habitat for fish. The
project will include‘a 2.5-acre p_rotected lagoon oh the back side of the island and 9 additional
acres of shallow watet littoral habitat around the perimeter of the island. Thus, construction of
the 30-acre island will also restore. more than 620 additional acres.of high quality foraging habit'at

for birds and spawning/nursery/rearing habitat for fish.
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B. Spotted Muskeﬂunge Population Enhancement Program. Settling Defendant will

_ prévid’e $300,QOO for use by the State to expand its existing program for the réintroduction and
establishmeht of a native Spotted 'Muskéllunée population, including for: (1) expanding the.
existing Wild Rose Fish Hatchery to increase its annual production of fall fingerling and fall
yeafling spotted muskellunge from a level of approximately 4,000 fish to a level of
approximately 10,000 fish; and (2) covering the increased feed costs at ihe hatchery associated
with this expansion for a period of 15 years. This program expansion is anticipated to provide
substantial benefits to the Green Bay aquatic ecosystem by significantly augmenting the current
stock of top predators.

- C Northern Pike Habitat Preservation and Restoration. Settling Defendant will

" provide $200,000 for use by the Trustees in tributaries to the Bay of Green Bay (e.g., Suamico,
Little Suamico, and Pensaukee Rivers) for the purpose of preserving and restoring northern ‘pike
spawning and rearing habitat along‘,the western shore of the Bay‘of Green Bay. Projects will be
consistent with a Restoration Plan to be developed by the Trustees and may include stream bank
corridor easements and other land use practice improvements to réciuce nonpoint source runoff,

" wetland restoration, and in-stream improvements. The projects- are expected to preserve and
enhance northern pike production in existing habitats, and to improve Water quality and claﬁty in

the affected streams and the Bay.

- D. Yellow Perch Restoration Investigation.” Settling Defendant will provide
" $200,000 for use by the Trustees to assist the State of Wisconsin in investigating the presently
unknown causes of the yellow perch decline in the Bay of Green Bay. Recent emergency catch

limits have been imposed on this popular commercial and recreational fishery. Research into the
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causes of the yellow perch decline will help provide needed information for effective fishery

" management.

E. Oneida Tribe Lake Cohstruction Investigation. Settling Defendant will provide k
$300,000 to the Trustees for use by the Oneida Tribe in Phase I of a lake and wetland
~construction ‘proje'ct onrOneida Tribal land.' The project would involve creation of a 35-40 acre H
vlake Wiﬂ'l associated wetlands, and wouid be designed to support a sustainable population of
fprage fish, pan fish, and game fish. Constructed wetlands at the lake's ‘inle't, Qutlet, and shallov.vs
- will support native bentﬁic communities and native plants, which may include wild rice beds.
The shoreland and upland habitat surrounding the lake will be enhanced and preserved as
uhdeveloped area for tribal cultural activities. Once completed, the projectvas a whole will create
significant additional fish and wildlife habitat and restore some of the nature-based recreational
and cultural opportunities that have been impaired as a result of PCB contamination. Phase I of
the project will include site selection, assessment, and design work for the project. The Trusfees
intend that any money remaining from this initial amount will be used for Phase II of the project,
. or for other projects which the Trusfees determine will provide comparable natura] resource
benefits. |

F. Hébitaf and Water Qualﬁy Enhancement Fund. Settling Defendant will provide
$1,500,000 to the Trustees to establish a habitét and Water quaiity enhancement fund, to be used
to preserve and restore fish spawning and rearing habitat and to improve water quality and clarity
in tributaries to the Bay of Green Bay and in the Bay itself. Projects may include stream bank.
corridor easements and improvements, wetland restoration, in-stream improvements, assistance
with improving agricultural practices to reduce nonpoint source runoff,rand any similar actions or

activities designed to improve habitat or water quality.
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IV. - NATURAL RESOﬁRCE-RELATED HUMAN USE ENHANCEMENT PROJECTS
Pursuaﬁ_t to Subparagraph 8.b of the Consént Decree, and subject to the funding

requirements and limitations spgciﬁed by Subparagraph 8.b.(4), Settling Defendant shall

implement the following natural resource-related human use enhéncement projects (or substitute

restoration projects jointly approved by the Trustees):

A. Allouez Park ( Vill'age of Allouez)

This proj ect‘will iﬁvoive acquiring a designated 30-acre parcel for a park .in the
southeastern pbrtion'of the Village of Allouez immediately west of the East River and ndrth of
East Lebrun Road and providing site preparation, landscaping, a picnic area, about 870 feet of
trail, an access road and parking lot, a boat launch or canoe landing, and a fishing pier.. Once
developed, this park will provide a recreational géthering place for several communities along the
East River (including Allouez, Bellevue, DePere, and Ledgeview). The property has the
potential for wetland pfbtection, access for erosion control, reforestation, prairie restoration,
hiking, biking, walking trails, picnicking, fishing access, and caﬁoe ér boat launching, all in one
multi-comrhunity based area. The Trustee-approved budget for this proje;:t is $659,000.

B. East River Trail Extension (Village of Allouez)

This project will involve construction of a 1,000 foot long, 12 foot wide paved scenic trail |
following the ﬂoodWay boundary along the west side of the East Ri\.fer, as the Allouez portion of
- the East River Trail Development Project. Uses for the trail syste@ include hiking, biking,
jogging, and cross;country .skiing. This portion of the frail System is important to the connection

of the surrounding communities. The Trustee-approved budget for this project is $20,000.
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APPENDIX B TO CONSENT DECREE:

EPA Itemized Cost Summary Extract



EPA ITEMIZED COST SUMMARY EXTRACT

for the Fox River/Green Bay Site - SMU 56/57 Removal Project

DIRECT COSTS
| Payroll

Name

Douglas E. Ballotti

Bradley P. Benning

Briana C. Bill

Samuel F. Borries

Fiscal Year Pay Period Hours
2000 15 1.00
16 0.50

18 1.50

27 1.00

2000 27 0.50
2000 21 9.90
22 18.90

23 31.95

2000 14 - 3.00
15 36.00

16 56.00

17 ~33.00

18 18.00

19 54.00

. 20 42.00

21 51.00

22 30.00

23 57.00

24 31.00

25 62.00

26 52.00

27 40.00

" Amount

57.25
28.63
85.87
55.51

227.25

23.15

-.367.07

700.77
1,167.60
2,235.43

130.47
1,565.69
243552
1,435.30

782.85
2,348.53
1,826.63
2,218.07
1,304.75
2,479.02
1,348.24
2,988.65
2,261.54
1,739.66



Samuel F. Borries

John M. Clark

Peter M. Felitti

Margaret C. Gray

Roger M. Grimes

2001

2000

2000

2000

2000

BarRI300oN0OhWN =

11
12
13
14
15
16
17
18

11

23
24

25

17

26

1

12
13
14
15
17
18

-20.00

80.00
69.00
17.00
29.00
21.00
8.00
4.00
3.00
3.00
6.00
14.00
1.00
6.00
18.00

21.50
22.00
20.50
24.75
22.50
15.00
29.25
20.25

4.25
6.25
3.75
3.50

0.25
0.13

1.10
3.25
4.05

30.00°

26.63
33.00
35.25

869.81

3,475.81

2,997.88
738.61
1,259.97
912.41
347.58
178.67
139.51
139.51
279.03
651.06
50.10
300.60
837.08
38,042.55

1,024.53
1,048.36
976.88
1,179.41
1,072.19
714.80
1,393.85
964.97
8,374.97

201.64
305.56
. 183.33
171.11
1 861.64

5.1
2.56
7.67

56.43
166.71
207.75

1,538.91
1,365.79
1,692.80
1,808.23
6,836.62



James J. Hahnenberg

Michael E. Hans

Penny E. Hubbard-Green

~Mark D. Johnson

Brenda R. Jones

2000

2001

2000

2000

2000

- 2000

11
12
13
14

15

16

17

18
19
20
21
22
23
24
25
26

21

22 -

23
14

13
14

11
12
13
14
15
16
17
18
19
20
21
24

25

27.00
27.00

19.00

56.25
54.00
57.75
58.50
20.25
52.50
45.75
37.50
40.50
48.75
4275
39.75

3.60

3.90

6.50

7.60

158
1.35
5.63

0.50

1.00
0.50

19.50
9.50
5.50
3.00
6.50

30.50 -

2.50
17.00
1.00
- 1.50
0.50
13.50
19.50

1,253.37
1,253.37
- 882.00
2,611.19
2,506.74
2,680.82
2,715.64
940.04
2,437.11
2,123.78
1,740.79
1,880.06
2,263.02
1,984.51
1,845.24
167.12
181.04
301.20
352.18
30,119.20

59.61
51.09
212.87
323.57

14.22

45.20
22.60
67.80

790.53
385.13
222.98
121.62
263.52
1,236.47
101.35
689.18
40.54
60.81
20.27
547.29
790.53



Brehda R. Jones
Enesta P. Jones
Partap C. Lall

La'Tonia T. Lesser

Thomas C. Marks

William E. Muno

Susan J. Pastor
Debbie F. Regel

PAYROLL TOTAL

2000
2000

2000

2000

2000

2000

2000

26
27

22
24

26

27

14

26

11
12
13
14
15
19
20
25

21
22
23

16
17

25

30.50
7.50

0.13
0.25

17.75

0.50

0.13

0.25
0.50

1.75
0.50
1.50
1.25
1.50
0.25
2.25
2.00

- 19.80
- 25.20

16.20

2.25

0.50

0.25

- 1,236.47

304.05
6,810.71-

4.02
8.04
12.06

- 834.85
23.46
858.31

564

11.56
23.76
35.31

123.91
35.39
106.21
88.51
106.21
17.70
159.31 .
141.61
778.84

870.71
1,108.16
810.59
2,789.46

78.81
17.51

8.76

105.08

98,529 44



Travei'(lncludes all trips dated be_twéen 03/07/2000 and 11/14/2000)

Traveler Name

Briana C. Bill

- Samuel F. Borries
John M. Clark

Roger M. Grimes
James J. Hahnenberg
Susan J. Pastor

TRAVEL TOTAL

Contfacts
Tetra Tech EM inc. START Contract
Ecology & Environment START Contract

CONTRACTS TOTAL

DIRECT COST TOTAL

Total Amount

1,469.77
4,517.66
465.30
1,178.76
3,228.53
452.90

11,312.92

- 4,526.18

109.266.47

113,792.65

223,635.01



INDIRECT COSTS

_Rate

Fiscal Year Amount
Direct Payroll Costs 2000 84,517.39 139.21%
2001 -14.012.05 39.21%
Total Payroll Indirect Costs 98,5629.44
Direct Travel Costs 2000 6,046.95 39.21%
2001 5,265.97 39.21%
Total Travel Indirect Costs 11,312.92
Direct Contract Costs
Tetra Tech EM Inc. 2001 4526.18 39.21%
Ecology & Environment 2000 0.64 39.21%
2001 .109,265.83 39.21%
Total Contract Indirect Costs 113,792.65

INDIRECT COST TOTAL

TOTAL COSTS

Total IDC

33.139.27
5494.12

38.633.39
2,371.01
2.064.79

4,435.80

1,774.72

0.25

42,843.13

44.618.10

87,687.29

| | 311,322.30
for the Fox River/Green Bay Site - SMU 56/57 Removal Project



APPENDIX C TO CONSENT DECREE:

Map delineating Subunits 12-19, 23-29, 34-41, and 46-51 of

~ Sediment Management Unit 56/57
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