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I. BACKGROUND

A. The Plaintiffs have filed a complaint in this matter pursuant to Sections 106 and

107 of the Comprehensive Environmental Response, Compensation, and Liabilty Act of 1980,

as amended, 42 U.S.C. §§ 9606 and 9607 ("CERCLA"), seekig specified relief from the

Defendants relatig to releases and theatened releases of polychlorinated biphenyls ("PCBs") at

and from the Fox River Site (the "Fox River Site" or the "Site," as defied below), including

injunctive relief and reimbursement of Site-related response costs. The responsible natual

resource trtees also contend that they have clais for recovery of natual resource damages

(includig for recovery of natual resource damage assessment costs) against the Defendants.

B. United States of America ("United States") instituted this action on behalf of the

Adminstrator of the United States Environmental Protection Agency ("EPA").

C. The State of Wisconsin (the "State") instituted ths action on behalf of the

Wisconsin Deparent of Natual Resources ("WONR")., .
D. Pursuant to Executive Order 12580 and the National Contingency Plan, 40 C.F.R.

Par 300, the President has delegated authority to act as Federal Trustees for natual resources at

and near the Site to the Secreta of the United States Deparent of the Interior ("DOl"), as.

represented by the United States Fish and Wildlife Service, and the Secreta of the United States

Deparent of Commerce ("Commerce"), as represented by the National Oceanc and

Atmospheric Administation.

E. WDNR is a response agency and the State Trutee for natual resources at or near

the Site.
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F. The Menominee Indian Tribe of Wisconsin and the Oneida Tribe oflndians of

Wisconsin (the "Tribes," as defined below) are Tribal Trustees for natual resources at or near the

Site. The Tribes are Paries to ths Consent Decree.

G. The Fox River Site is located in the northeastern portion of the State of

Wisconsin. PCBs have been released, and are theatened to be released, at ,and from the Site.

PCBs are hazdous substaces under CERCLA.

H. In response to releases and threatened releases of PCBs at and from the Site, EP A

and WDNR have underten response actions at or in connection with the Site under CERCLA

Section 104,42 U.S,C. § 9604. A remedial investgation/feasibilty study ("RIffS") for the Site

is being prepared by WDNR, with fuding provided by EP A under cooperative agreement with

the State. A Record of Decision ("ROD") for the Site is expe~ted to be issued after the RIfFS is

completed. The United States and the State have incured and will continue to incur response

costs in connection with the Site.

i. The State Trutee, Federal Trutees, and the Tribal Trutees have been involved in

varous natual resource damage aSsessment activities relating to the Site. The Trustees have

incured and will continue to incur assessment costs associated with natural resource daage

assessment activities relatig to the Site.

J. Appleton Papers Inc. and NCR Corporation (collectively the "Defendants") are

curent and/or former owners and operators of two paper mill facilties at or near the Site. By

entr into ths Consent Decree, the Defendants do not admit any liability arsing out of the

tranactions or occurences alleged in the complait.

K. The Pares to this Consent Decree recognie, and the Cour by enterig this

Consent Decree finds, that this Consent Decree haS been negotiated by the pares in good faith,
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that implementation of this Consent Decree will expedite the cleanup and restoration of the Site,

and that this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged,ànd Decreed:

II. JUSDICTION

1. . This CouI has jursdiction over the subject matter of ths action pursuant to

28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). The Cour also has

personal jursdiction over the Defendants. Solely for the puroses of ths Consent Decree and the

underlying complaint, Defendants waive all objections and defenses that they may have to

jursdiction of the Cour or to venue in this Distrct. Defendants shall not challenge the terms of

ths Consent Decree or this Cour's jursdiction to enter and enforce ths Consent Decree. Solely

for the puroses of this Consent Decree, the Tribes submit to the jursdiction of the Cour, as

Paries to the Consent Decree. .

III. PARTIES BOUN

2. This Consent Decree applies to and is binding upon the United States, the State,

and the Tribes, and upon the Defendants and their successors and assigns. Any change in

ownership or corporate sttus of a Defendant inCluding, but not limited to, any transfer of assets

or real or personal propert, shall in no way alter such Defendats responsibilities under this

Consent Decree.

IV. DEFINTIONS

3. ,Unless otherwse expressly provided herein, terms used in this Consent Decree

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the

meanng assigned to them in CERCLA or in such reguations. Whenever terms listed below are
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used in ths Consent Decree or in the appendices attached hereto and incorporated hereunder, the

following definitions shall apply:

"CERCLA" means the Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, as amended, 42 D.S.C. §§ 9601 et seq.

"Commerce" means the United States Deparent of Commerce and any successor

deparents or agencies of the United States.

"Consent Decree" means ths Consent Decree.

~'Day" means a calendar day unless expressly stated to be a working day. "Workig day"

shall meaI a day other than a Satuday, Sunday, or Federal holiday. In computing,any period of

time under ths Consent Decree, where the last day would fallon a Satuday, Sunday, or Federal

holiday, the period shall run until the close of business of the next working day.

"Defendants" mean Appleton Papers Inc. and NCR Corporation.

"DOl" means the United States Deparent of the Interior and any successor departents

or agencies of the United States.

"DOl" means the United States Deparent of Justice and any successor deparents or

, agencies of the United States.

"EPA" means the United States Environmenta Protection Agency and any successor

deparments or agencies of the United States.

"Effective Date" means the effective date of ths Consent Decree as provided by Section

XVII of ths Consent Decree (Effective Date and Termination).

"Effective Period" means the effective period of ths Consent Decree as provided by

Section XVII of ths Consent Decree (Effective Date and Termination).
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"Existing PCB Contamination" means any polychlorinated biphenyls present or existing

in the environment at the Site as of the Effective Date of this Consent Decree.

"Interest" means interest at the rate specified for interest on investments of the Hazdous

SubstcIce Superfd established under Subchapter A of Chapter 98 of Title 26 ofthe U.S. Code,

compounded on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).

"National Contingency Plan" or "NCP" means the National Oil and Hazdous

Substaces Pollution Contingency Plan promulgated pursuant to Section 1 05 of CERCLA,

42 U.S.C. § 9605, codified at 40 C.F.R. Par 300, and any amendments thereto. ,

"NRDAR Fund" mean DOl's Natual Resource Damage Assessment and Restoration

Fund.

"Paragraph" means a porton of this Consent Decree identified by an arabic numeral or an

upper case letter.

"Pares" means the United States, the State, the Tribes, and the Defendants.

"Plaintiffs" mean the United States and the State.

"RCRA" means the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et seq.

(also known as the Resource Conservation and Recovery Act).

"Section" means a portion of this Consent Decree identified by.a roman numeral.

"Site" means the Lower Fox River and the Bay of Green Bay.

"State" mean the State of Wisconsin.

"Subparagraph" means a porton of ths Consent Decree identified by a lower case letter

or an arabic numeral in parentheses.

"United States" mean the United States of America, including all of its deparents,

agencies, and instrentaities.
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"Tribes" means the Menominee Indian Tribe of Wisconsin and the Oneida Tribe of

Indians of Wisconsin.

"Trustees" mean DOl, Commerce, WDNR, and the Tribes

"Waste Material" means: (i) any "hazdous substace" under Section 101(14) of

CERCLA, 42 U.S.C. § 9601(14); (ii) any pollutant or containant under Section 101(33), 42

D..S.C. § 9601(33); and (iii) any "solid waste" under Section 1004(27) ofRCRA, 42U.S.C.

§ 6903(27).

,"WDOJ" means the Wisconsin Deparment of Justice and any successor deparents or

agencies of the State of Wisconsin.

"WDNR" mean the Wisconsin Deparent of Natual Resources and any successor

deparments or agencies of the State of Wisconsin.

v. STATEMENT OF PURPOSE

4. TIs Consent Decree is intended to advance the following puroses: providing

interi fuding for response action projects and natual resource damage restoration projects at

the Site; acquirig knowledge from projects performed under ths Consent Decree, so that

knowledge gained can be utilzed in selectig and implementing futue response action projects

and restoration projects; providing paral reimbursement of pas natual resource damage

assessment costs for the Site paid by DOl; and providing an opportnity for the paries to focus

on negotiations concernng potential resolution of the Defendats' alleged liabilty for the Site,

as well as their potential counterclais.
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VI. PAYMENTS BY DEFENDANTS

5. Payments Toward Past Natural Resource Damage'Assessment Costs

a. As parial reimbursement of past natual resource damage assessment

costs for the Site paid by DOl, Defendants shall make the following payments to the NRAR

Fund:

(1) Defendants shall pay $375,000 to the NRAR Fund within 30

days of the Effective Date of ths Consent Decree.

(2) Defendants shall pay an additional $375,000 to the NRDAR Fund

by no later than six months after the first anversar of the Effective Date of this

Consent Decree.

(3) Defendants shall pay an additional $375,000 to the NRAR Fund

by no later than six months afer the second aniversar of the Effective Date of this

Consent Decree.

(4) Defendants shall pay an additional $375,000 to the NRAR Fund

by no later than six months afer the third anversar of the Effective Date of this

Consent Decree.

b. Interest on Late Pavrents. In the event that aiy payment by Defendarts

under ths Paragrph is not received when due, Interest shall accrue on the unpaid balance

through the date of payment, and shall be payable to the NRAR Fund.

c. Stipulated Penalties for Late Payments. In addition to the Interest required

to be paid under the preceding Subparagrph, if any amounts to be paid under ths Pargraph are

not paid by the required date, the Defendants shall pay to the NRDAR Fund a stipulated penalty

of $ i 000 per violation per day that such payment is late.
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d, Payments to the NRDAR Fund under ths Paragraph shall be by FedWire

Electronic Funds Transfer ("EFT") to the U.S. Deparent of Justice account in accordance with

curent EFT procedures, referencing the Civil Action Number assigned to this case and DOJ

Case No. 90-11-2-1045Z. Payment shall be made in accordance with instructions provided to the

Defendants by the Financial Litigation unit of the U.S, Attorney's Offce for the Eastern District

of Wisconsin following lodging of the Consent Decree. Any payments received by the

Deparent of Justice after 4:00 p.m. Easern Time shall be credited on the next business day.

The Defendants shall send notice that payment has been made in accordance with Section XV of

this Consent Decree (Notices and Submissions) and to:

Deparent of Interior
Natual Resource Damage Assessment and Restoration Program
Att: Restoration Fund Manager

1849 C Street, NW
Mailstop 4449
Washington, DC 20240

6. Payments for Response Action Projects and Natural Resource Damage

Restoration Projects.

a. Establishment of Fox River Financial Assurance Escrow Account.

Within 30 days of the Effective Date of ths Consent Decree, Defendants shall establish an

interest-bearng escrow account trt fud - to be known as the Fox River FiIancial Assurce

Escrow Account (hereinafer the "Escrow Account") - as financial assurance for the fuding of

response action projects and natu resource damage restoration projects to be performed under

Section VII (projects) of ths Consent Decree. The Plaintiffs and the Tribes shall be the

beneficiares of the Escrow Account. The escrow agreement establishing the Escrow Account

shall be substantially in the form attached hereto as Appendix A. The final escrow agreement
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shall be provided to the Plaintiffs and the Tribes for approval priarily to ensure that the

escrowed funds wil be managed in accordance with this Consent Decree. The escrow agreement

shall instruct and authorize the escrow agent to receive, hold, and disburse fuds in the Escrow

Account for fuding response action projects and natual resource damage restoration projects to

be funded and pedormed under Section VII (Projects) of ths Consent Decree, The escrow

agreement shall require that the escrow agent prepare and submit to the Plaitiffs and the Tribes

and to the Defendants monthly statements detailing fuds received and disbursed in the

preceding month, and the balance in the Escrow Account on the date of the statement. Interest

eared on all funds in the Escrow Account shall be paid into the Escrow Account and shall first

be applied to defray any account fees. Any remaig net interest shall be retained and used for

fuding projects to be pedormed under Section VII (Projects) of ths Consent Decree.

b. Defendants' Pavients into Escrow Account. Durng the Effective Period,

Defendants shall deposit fuds in the Escrow Account as specified below:

(1) Defendants shall make an initial deposit of at least $3,000,000 into

the Escrow Account withn 30 days after the Effective Date of this Consent Decree.

(2) Withi 90 days after the effective date of this Consent Decree,

Plaintiffs shall provide Defendants with Plaintiffs' good faith wrtten estimate of the

fuds required for projectS to be pedormed by the Plaintiffs and the Tribes over the next

six months. Defendants shall deposit the ful amount estimated by Plaintiffs into the

Escrow Account withn 21 days of the date on wluch Plaintiffs provide Defendants their

wrtten estimate,

(3) Whenever the balance of the Escrow Account is reduced to

$3,000,000 or less due to disbursements pursuant to Subparagraphs 6.c.(1) and/or 6.c.(2),
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the Plaintiffs shall provide Defendants with a good faith wrtten estimate of addîtional

funds required for projects to be performed by the Plaintiffs and the Tribes over the next

six months. Defendants shall deposit the ful additional amount estimated by Plaintiffs

into the Escrow Account within 21 days of the date on which Plaitiffs provide

Defendants their wrtten estimate. The process of replenishig the Escrow Account with

estimated costs for the neXt six months whenever the Escrow Account balance is reduced

to'$3,000,000 or less shall continue thoughout the Effective Period, subject to the

limitations in Subparagraph 6.b.(4).

(4) Defendants' funding obligations under this Paragrph shall be '

limited to: (i) $10 milion for the first year afer the Effective Date of this Consent

Decree (less Defendants; Allowable Year One Costs under Subpargraph l1.b);

(ii) $20 millon in the aggregate for the first two years afer the Effective Date of this

Consent Decree (less Defendants' Allowable Year Two Costs under Subparagraph Il.b);

(iii) $30 milion in the aggregate for th~ first three years after the Effective Date of ths

Consent Decree (less Defendants' Allowable Year Thee Costs under Subparagraph

I1.b); and (iv) $40 milion in the aggregate for the four-year period afer the Effective

Date of ths Consent Decree (less Defendants' Allowable Year Four Costs under

Subpargraph l1.b).

c. Disbursements from Escrow Account. Funds deposited in the Escrow

Account (and all net interest on such amounts) shall be disbursed pursuat to any Escrow,

Disbursement Certificate submitted to the escrow agent by Plaintiffs pursuant to ths

Subpargrph 6.c. Any such Escrow Disbursement Certificate shall: (i) be substatially in the

form attched hereto at Appendix A; (ii) specify the amounts to be disbursed; and (iii) include
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appropriate disbursement instrctions. The disbursement amounts specified in a given Escrow

Disbursement Certificate shall be reasonably related to the estimated near-term costs of the

projects to be performed by the Plaintiffs and the Tribes under Section VII (projects) of ths

Consent Decree. Plaitiffs shall provide the Tribes and the Defendants a copy of each Escrow

Disbursement Certificate at the same time and in the same maner as it is provided to the escrow

agent. Funds shall be disbursed from the Escrow Account for response action projects and

natul resource damage restoration projects as specifed below:

(1) Disburements to Plaintiffs for Funding Response Action Proiects

to be Performed by the Plaintiffs. ' EP A and WDNR shall jointly execute and submit any

Escrow Disbursement Certificate directing that fuds be disbursed from the Escrow

Account for fuding response action projects to be performed by the Plaintiffs under

Section VII (Projects) of this Consent Decree. Any such Escrow Disbursement

Certificate shall direct that such fuds be disbursed: (i) to WDNR, or its designated

contractor, for fuding paricular response action projects to be performed by WDNR; or

(ii) to the EP A Fox River Superfnd Special Account within the Hazdous Substance

Superfd, to be retaed and used to conduct or fiance response action projects at or in

connection with the Site. If any balance remains in the Fox River Superfd Special

Account afer all response actions have been completed, it may be transferred by EP A to

the EP A Hazdous Substace Superfd.

(2) Disbursements to Plaintiffs for Funding Natul Resource Damage

Restoration Projects to be Performed by the Plaintiffs and/or the Tribes. DOl and WDNR

shall jointly execute and submit any Escrow Disbursement Certficate direCting that fuds

be disbursed from the Escrow Account for fuding natural resource damage restoration
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projects to be performed by the Plaintiffs and/or the Tribes under Section VII (Projects)

of this Consent Decree. Any such Escrow Disbursement Certificate shall direct that such

funds be disbursed: (i) to WDNR, or its designated contractor, for fuding parcular

natural resource damage restoration projects to be performed by WDNR; or (ii) to the Fox

River Site Account withn the NRAR Fund, for fuding paricular natual resource

damage restoration projects to be performed by DOl, Commerce, WDNR, or the Tribes.

(3) Disbursement to Defendants. If any balance remains in the Escrow

Account after termination of the' Effective Period and after reimbursement from the

Escrow Account of the costs to complete the projects commenced by the Plaitiffs or the

Tribes under this Consent Decree before termnation of the Effective Period, Plaintiffs

shall submit an Escrow Disbursement Certificate to the escrow agent directing that the

balance remaining in the Escrow Account shall be disbursed to Defendants. Any such

Escrow Disbursement Certificate shall be substantially in the form attched hereto as

Appendix A. The Paries acknowledge that, upon termination of the Effective Period, the .

amount of reimbursement to the Plaintiffs and the Tribes under this Consent Decree for

the costs to complete the projects already commenced by the Plaintiffs and/or the Tribes

shall be limited to the fuds in the Escrow Account at the time of termination.

d. Interest on Late Payments. In the event that any payment by Defendants

under ths Pargraph is not received when due, Interest shall accrue on the unpaid balance

though the date of payment, and shall be payable to the Escrow Account.

e. Stipulated Penalties for Late Payments. In addition to the, Interest requied

to be paid under the preceding Subpargrph, if any amounts to be paid under ths Paragraph are
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not paid by the required date, the Defendants shall pay into the Escrow Account a stipulated

penalty of $1 000 per violation per day that such payment is late.

7. Addition of Funds to Accounts and Parial Funding from Accounts. Nothg in

this Consent Decree shall be constred to preclude the use of the Fox River Superfd Special

, Account or the Fox River Site Account withn the NRAR Fund for receipt of additional funds

:fom any source (beyond those fuds to he paid into those accounts under Subparagraph 6.c of

, ths Consent Decree). Nothing in ths Consent Decree shall be constred as limiting the

Plaintiffs' or the Tribes' discretion and authority to use fuding sources other than the Escrow

Account, the Fox River Superfud Special Account, or the Fox River Site Account within the

NRDAR Fund for parial fuding of 
projects to be pedormed under Section VII (projects) of this

Consent Decree. Plaitiffs shall maintain separate accountings of the fuds received from the

Defendants uIder this Consent Decree and any fuds received from other sources.

8. Joint Payment Obligation. The obligation of Defendants to make payments due

under this Consent Decree are joint and severaL. In the event ofthe failure of either of the

Defendats to make a payment required under this Consent Decree, the other Defendant shall be

responsible for such payment.

, 9. Termnation by the Plaintiffs and the Tribes Due To Nonpayment. In the event

that any payment by Defendant under ths Consent Decree is not received when due, the

Plaintiffs and the Tribes may jointly invoke the termation procedures specified by this

Paragph. At any time after any payment by Defendant is overdue and remains unpaid, the

Plaintiffs and the Tribes may jointly issue the Defendants a wrtten Notice ofIntent to Terminate

specifying the overdue amount which remains unpaid, and notifying the Defendants that the

Plaintiffs and the Tribes may terminate ths Consent Decree under ths Paragraph if full payment
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of the unpaid amount (including but not limited to any Interest and stipulated penalties payable

under Subparagraphs 5.d, 5.e, 6.d, and 6.e) is not received within ten (10) working days of 

the

date of receipt of the Notice of Intent to Terminate. If ful payment of the unpaid amount is not

received withn ten (10) working days of 
the date of receipt of the Notice ofIntent to Terminate,

the Plaintiffs and the Tribes may jointly terminate this Consent Decree by issuing the Defendants

a wrtten Notice of Termation. Any Notice ofIntent to Terminate or Notice of Termnation '

issued under this Paragraph shall be addressed to the persons identified in Section XV (Notices

and Submissions) of this Consent Decree. Termnation by the Plaintiffs and the Tribes under this

,Paragraph shall end the Effective Period of 
this Consent Decree as of the date of the Notice of

Termination, and shall terminate the covenants 'not to sue durng the Effective Period under

Paragraph 23 and Paragraph 27 of 
this Consent Decree. Subparagrph 6.c of ths Consent Decree

shall govern the disbursement of fuds from the Escrow Account after any termination under this

Paragraph. Termnation by the Plaitiffs and the Tribes under this Paragraph shall relieve the

Plaintiffs and the Tribes and Defendants of all other ongoing obligations under ths Consent

Decree due to be performed after the date of 
the Notice of Termnation, including but not limited

to any obligations of Plaintiffs under Section VIII (processes for Consultation); provided.

however. that termination under this Pargrph shall not relieve the Defendants of their

obligation to complete any project already commenced by Defendants under Subparagraph 1 l.b

of ths Consent Decree.

VII. PROJECTS

10. Selection and Funding of Proiects. The fuds paid by the Defendants under

Subparagraph 6.b of this Consent Decree will be used by the Plaitiffs and the Tribes in their

complete discretion; provided, however. that: (i) such fuds shall be used to perform response
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action projects and restoration projects at or relating to the Fox River Site; (ii) response action

projects shall be consistent with the NCP and CERCLA; and (iii) restoration projects penormed

shall be consistent with applicable law, and shall be designed to restore, replace, or protect

natual resources at the Site, or natual resources equivalent to the resources that have been

injured at the Site. EP A and WDNR will jointly select all response action projects to be fuded

and penormed under this Consent Decree, and the Trutees will jointly select all restoration

projects to be fuded and penormed under ths Consent Decree.

:1 1. Penormance ofProiects.

a. ' Penormance ofProiects by the Plaintiffs and/or the Tribes. For each

"project to be penormed by the Plaitiffs and/or the Tribes under ths Consent Decree, EP A and

WDNR (for response action projects) or the Trutees (for restoration projects) willjointly

determine whether the project will be performed by one or more of the Plaintiffs, by one or more

, of the Tribes, or by a contrctor or designee selected by the Plaintiffs and/or the Tribes. Except

as provided by Paragraph 7 of ths Consent Decree, all costs associated with projects penormed

by the Plaintiffs and/or the Tribes under this Consent Decree shall be paid with disbursements

pursuant to Subparagraphs 6.c.(l) (fonesponse action projects) and 6.c.(2) (for restoration

projects).

b~ Penormance ofProiects by Defendants. The Defendants may propose to

the Plaitiffs and the Tribes or the Plaintiffs and the Tribes may propose to the Defendants that

the Defendants pedorm certin projects under ths Consent Decree. Any project tht the Pares

agree will be penormed by the Defendats shall be pedormed in accordance with a wrtten

Statement of Work, jointly approved by EP A and WDNR (for response action projects) or the

Trustees (for restoration projects), describing the work to be penormed by the Defendants and
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establishing a project budget and an approved cost ceiling for the project. By agreement, the

Paries may revise the Statement of Work (including the project budget and the approved cost

ceiling) during the course of the project. All of Defendants' reasonable costs under the pre-

approved cost ceiling for a project wil be deemed allowable costs of the project under this

Paragraph. At each meeting held under Subparagraph 15.a of this Consent Decree, Defendants

shall provide the Plaintiffs and the Tribes an accurate wrtten summar of the reasonable and

allowable costs paid by Defendants for each project performed by Defendants under this

Paragraph, which shall include a separate accounting of the reasonable and allowable costs paid

by the Defendants: (i) in the first year after the Effective Date of this Consent Decree

("Defendants' Allowable Year One Costs"); (ii) in the first two years after the Effective Date of

this Consent Decree "Defendants Allowable Year Two Costs"); (iii) in the first three years after

the Effective Date of this Consent Decree ("Defendants' Allowable Year Three Costs"); and

(iv) in the four-year period after the Effective Date of this Consent Decree ("Defendants'

Allowable Year Four Costs").

12. Use ofInformation. Information obtained as a result of projects performed

pursuant to this Consent Decree wil be considered in the selection and implementation of future

projects. Such information will also be considered, as appropriate, in the remedial

investigation/feasibility study process (if the information is available before the remedial

investigation/feasibility study final report is finalized), and in the remedial design/remedial

action and natural resource damage assessment processes.

13. Public Information and Public Comment. The Parties acknowledge that it may be

appropriate for the Plaintiffs and/or the Tribes to publicize key information concerning projects
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to be performed under this Consent Decree, or to afford opportities for public comment, in

connection with the selection, planning, and/or implementation of projects.

VIII. PROCESSES FOR CONSULTATION

14. Consultation Objectives. The goals of the consultation processes established

under this Section VIII are to promote cooperation among the Paries on techncal issues relating

, to the design, planng, and implementation of projects to be pedormed under this Consent

Decree, and to faciltate discussions concernng a possible negotiated resolution of the

Defendants' alleged CERCLA liability for the Site.

15. Technical Consultations Concernng Projects Funded Under This Consent Decree.

The Plaintiffs and the Tribes will provide Defendants reasonable opportties to consult with

the Plaintiffs and the Tribes concerning projects pedormed under Section VII (projects) of ths

Consent Decree.

a, Representatives of the Plaintiffs, the Tribes, and the Defendants shall meet

at least every thee months to discuss the projects pedormed under this Consent Decree. The

meetings shall include project design and implementation discussions and post-project review

discussions. Meetings will be scheduled and organzed to promote efficiency and meanngful

dialogue among the Paries. The Paries expect and intend that their meetings will involve an

informal exchange of available technical information. Except as expressly provided by this

Consent Decree, preparation of wrtten report, plans, or submissions will not be required for the

meetings. The Paries intend that the meetings will include discussions of multiple projects,

including both response action projects and restoration projects. The Pares may mutually agree

to meet more or less often than every thee months, if appropriate.
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(1) A project design and implementation discussion shall include a

discussion of the design and objectives of the project, the schedule for and progress of the

project, and any major adjustments to the projected scope, duration, schedule, or cost of

the project.

(2) A post-project review discussion shall include a discussion of the

completed project, the estimated fin3I cost of the project, the extent to which the

objectives and evaluation criteria were achieved, and knowledge gained from the project.

;wle views expressed and conclusions reached in a post-project review are in no way

binding on the Plaitiffs or the Tribes, the Paries expect that such views and conclusions

will be taken into account, as appropriate, in governental planng and selection

processes for remedial designremedial action and restoration planing/implementation.

b. With advance notice to the other Paries, any Par (or the Paries jointly,

by agreement) m~y involve technical consultants or independent technical expert in discussions

under this Paragraph.

c. The Paries recognize that some information concerning projects to be

performed under this Consent Decree may need to be maintained as confidential, and that failure

to maintai such information as confdential may impair or impede a project's success. To the

extent the Plaintiffs or the Tribes inform the Defendants that paricular information discussed in

meetings under this Paragraph is confdential, the Defendats and any technical consultats or

independent techncal experts involved in such meetings shall treat and maintan such

inormation as confdentiaL.

d. Nothing in this Paragraph shall be constred to require any project

implementation discussions in connection with any time-criticalremoval project to be fuded

-18-



and performed by EP A or WDNR under this Consent Decree if EP A or WDNR determines that

immediate action is required to address an emergency situation or an incident or change in Site

conditions which may present an immediate theat to public health or welfare or the

environment; For any such time-critical removal project, EPA and WDNR wil nonetheless use

best effort to schedule and arange appropriate consultations with the Defendants, consistent

with the project's demands and tiing limitations.

e. Nothng in ths Paragraph shall limit or otherwse afect the complete

discretion of the Plaintiffs ,and the Tribes in directing the expenditue of fuds paid under

Sùbpargraph 6.b, or in selecting or implementing paricular projects to be funded under this

Consent Decree, as specified by Section VII (projects).

16. Consultations Concerning a Negotiated Resolution of Defendants' Alleged

CERCLA Liabilitv for the Site; The Plaintiffs, the Tribes, and the Defendants mutually intend to

consult and engage in good faith efforts to negotiate a resolution of Defendants' alleged

CERCLA liability for the Site, including alleged'liability for all necessar'response actions and

alleged liability for natual resource damages, as well as Defendants' alleged potential

counterclaims.

a. The Pares anticipate that the negotiations will address, but will not be

limited to: (i) proposals for implementing any par of or all of the remedy selected in the ROD,

(ii) payment of any par of or all of the response costs incured or to be incured by the Plaintiffs,

and (iii) payment of any par of or all of the natual resource damages (including assessment

costs) and/or pedormance of natul resource damage restoration projects.

b. If the Paries have not succeeded in negotiating a resolution of

Defendants' alleged CERCLA liability for the Site, and Defendants' alleged potential
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IX. SAMLING AND 'MONITORING

18. Whenever any sampling is to be conducted in connection with a response action

project performed by the Plaitiffs under this Consent Decree, upon request, the Plaintiffs shall

allow split or duplicate samples to be taen by the Defendants or their authorized representatives.

The Plaintiffs shall notify the Defendants not less than 28 days in advance of any sample

collection activity unless shorter notice is agreed to by the Defendants or unless EP A or WDNR

determines that the sampling is performed in connection with a time-critical response action

addressing an emergency sitution or an incident or change in Site conditions which may present

an immediate theat to public health or welfare or the environment. Whenever any sampling is to

be conducted in connection with a response action project performed by the Defendants under

ths Consent Decree, upon request, the Defendants shall allow split or duplicate samples to be

taen by EP A and WDNR or their authorized representatives. The Defendants shall notify EP A

and WDNR not less than 28 days in advance of any sample collection activity uness shorter

notice is agreed to by EP A and WDNR.

19. The Plaintiffs and the Tribes and the Defendants shall provide to each other

copies of the results of all sampling and/or test data obtaned or generated in connection with any

projects performed under this Consent Decree, including without limitation the sapling data

referenced in the precedig Paragraph.

20. The Pares shall use quality assurance, quality control, and chain of custody'

procedures for all samples in accordace with "EP A Requirements for Quality Assurce Project

Plans for Environmental Data Operation," (EPA QAI; "Preparng Perfect Project Plan,"

(EP A /600/9-88/087), and subsequent amendments to such guidelines upon notification by EP A

, to Defendants of such amendment. Amended guidelines shall apply only to procedures
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conducted after such notification. Defendants shall ensure that EP A and WDNR personnel and

their authorized representatives are allowed access at reasonable times to all laboratories utilized

by Defendants in implementing this Consent Decree. Defendants shall ensure that the

laboratories they utilize for the analysis of samples taken pursuat to this Consent Decree

penorm all analyses according to accepted EP A methods. Accepted EP A methods consist of

, those methods which are documented in the "Contract Lab Program Statement of Work for

Inorganic Analysis" and the "Contract Lab Program Statement of Work for Organc Analysis,"

dated Febru 1988, and any anendments made thereto durng the. 
course of the implementation

of this Consent Decree. Defendants shall ensure that all laboratories they use for analysis of

samples taen pursuat to this Consent Decree paricipate in an EP A or EP A-equivalent QNQC

progr.

2 i. The Plaintiffs shall allow the Defendants a reasonable opportity to observe and

monitor the pènormance of proj.ects penormed by the Plaintiffs under this Consent Decree, and

shall provide the Defendants reasonable notice prior to conducting such aCtivities. The

Defendants shall allow the Plaintiffs a reasonable opportty to observe and monitor the

penormance of projects performed by the Defendants under this Consent Decree, and shall

provide the Plaintiffs reasonable notice prior to conducting such activities.

X. INEMNFICATION

22. The Plaintiffs and the Tribes do not assume any liabilty by entering into ths

agreement. The Defendants shall indemn, save and hold haress the Plaintiffs and the Tribes

and their offcials, agents, employees, contractors, subcontractors, or representatives for or from

any and all claims or causes of action arsing from, or on account of, negligent or other'wrongful

acts or omissions of Defendants, their. officers, directors, employees, agents, contractors,
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subcontractors, and any persons acting on their behalf or under their control, in caring out

activities pursuant to this Consent Decree. Further; the Defendants agree to pay the Plaintiffs

and the Tribes all costs incured including, but not limited to, attorneys fees and other expenses

of litigation and settlement arsing from, or on account of, clais made against the Plaintiffs or

the Tribes based on negligent or other wrongful acts or omissions of Defendants, their offcers,

directors, employees, agents, contractors, subcontractors, and any persons acting on theìr behalf

or under their control, in caring out activities pursuant to ths Consent Decree. Neither the

Defendants nor any of their contractors shall be considered as agents of the Plaintìffs or the

Tribes.

XI. COVENANTS NOT TO SUE BY THE PLAINTIFFS AN THE TRIBES

23. The Plaintiffs' and the Tribes' Covenaits Not to Sue During the Effective Period.

a. Covenants by the United States. Durng the Effective Period of this

Consent Decree, except as specifically provided by Section XII (Reservation of Rights by

Plaintiffs), the United States covenants not to sue or to tae administrative action against the

Defendants with respect to Existing PCB Contamination pursuant to: (i) CERCLA Sections 106,

107(a), and 107(t), 42 U.S.C. §§ 9606, 9607(a), and 9607(t); (ii) Section 3 i I(t) of the 'Clean

Water Act, 33 U.S.C. § 1321(t); and (iii) Section 10 of the Rivers and Harbors Act of 1899,

33 U.S.C. § 403. Ths temporar covenant not to sue shall tae effect upon receipt of the

DefendaIts' payments required by Subparagraphs 5.a.(1) and 6.b.(l) of this Consent Decree.

Ths covenant not to sue terminates at the end of ths Consent Decree's Effective Period. Ths

tempora covenant not to sue is conditioned upon the satisfactorypedormance by Defendants of

their obligations under ths Consent Decree to make the payments required by Subparagraphs 5.a

and 6.b (and Subparagraphs 5.b, 5.c, 6.d, and 6.e, if applicable), and to complete the pedormance
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cour order to assert or fie Site-related claims against Defendants by a certin dàte (such as, by

way of example, cour scheduling orders requiring that cross-claims and/or counterclaims be

made by a certin date), then such Plaintiff or Tribe may assert or fie such claim against the

Defendants notwthstanding the covenants contaned in this Paragraph 23.

24. Covenants Not to Sue for Specific Projects. If the Plaintiffs or the Defendants

pedorm a project fuded entirely by Defendants under ths Consent Decree that is designed to be

a final response action for a paricular area (such as, by way of example, the remediation of

sedimepts at a discrete location of the river), the Plaintiffs shall consider granting Defendants a

covenant not to sue with respect to such geogrphica area afer the completion of the project.

XII. RESERVATION OF RIGHTS BY PLAINTIFFS

25. General Reservations. The covenants not to sue set fort in Section XI do not

pertaii to any matters other than those expressly specified in Section XI. The Plaintiffs and the

Tribes reserve, and this Consent Decree is without prejudice to, all rights against Defendants

with respect to all matters not expressly included within the Covenants Notto Sue by the

Plaintiffs and the Tribes in Section XI. Notwithstanding any other provision of ths Consent

Decree, the Plaitiffs and Tribes reserve all rights against Defendats with respect to:

a. claims based on a faiure by Defendants to meet a requirement of this

Consent Decree;

b. liabilty arsing from the past, present or futue disposal, release, or

theatened release of Waste Material outside of the Site;

c. liability arsing from the past, present or futue disposa, releae, or

theatened release of any Waste Material other than Existing PCB Containation;

d. liability for future disposal of Waste Material at the Site;
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e. criminal liability; and

f. liability for violations of federal or state law which occur afer the

Effective Date of this Consent Decree. ,

26. Emergency Response. The Plaintiffs reserve, and this Consent Decree is without

prejudice to, any and all rights against Defendats With respect to any incident or any change in

Site conditions that creates an emergency situation presenting an immediate theat to public

health or welfare or the environment that comes into existence afer the Effective Date, and that

is not caused by. negligent actions by Plaintiffs.

XIII. DEFENDANS' COVENANTS NOT TO SUE

27. Defendants' Covenant Not To Sue During the Effective Period. Except as '

specifically provided by this Paragraph 27, durg the Effective Period of 

this Consent Decree,

the Defendants hereby covenant not to sue and agree not to assert any claims or causes of action

against the Plaintiffs or the Tribes with respect to Existing PCB Contamination, ths Consent

Decree, any payments made under ths Consent Decree, or any projects pedormed under ths

Consent Decree, including but not limted to:

a. any claim agaist the Plaitiffs or the Tribes pursuant to Sections 107 and

113 ofCERCLA, 42 D.S.C. §§ 9607 and 9613 relating to Existing PCB Contanation, this

Consent Decree, any payments made under ths Consent Decree, or any projects pedormed under

this Consent Decree;

b. any claim agai the Plaintiffs or the Tribes puruat to Section 3 i 1 of the

Clean Water Act, 33 U.S.C. § 1321, relating to Existing PCB Contaation, this Consent

Decree, any payments made under ths Consent Decree, or any projects pedormed under ths

Consent D~cree; or
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c. any claims arsing out of response or restoration projects undertken

pursuant to this Consent Decree, including claims based on any Plaintiffs or any Tribe's

selection or implementation of response or restoration projects, oversight of response or

restoration projects, or approval of plan for such projects.

This temporar covenant not to sue terminates at the end of this Consent Decree's Effective

Period.. The Paries agree that the Effective Period will not be included in computing the rung

of any statute of limitations applicable to any action brought by the Defendants after the

Effecti~e Period asserting any claims or causes of action covered by this Paragraph. Durg the

Effective Period, if either of the Defendants becomes a par to litigation relating to the Site, and

such Defendat is required by rule or cour order to assert or file Site-related claims agaiIist the

Plaintiffs or the Tribes by a certn date (such as, by way of example, cour scheduling orders

requirig that cross-claims and/or counterclaims be made by a certn date), then such Defendat

may assert or file such claim against the Plaintiffs or the Tribes notwthstanding the covenants

contaied in ths Paragraph 27. In the event Plaintiffs take any action against Defendants under

Paragraph 26 (Emergency Response), the Paries agree that ths Paragraph 27 will not prevent

Defendants from asserting claims or causes of action agaist Plaintiffs to challenge such action,

but only to same extent and for the same matters, tranactions, or occurences as are raised in the

action by the Plaintiffs against the Defendants.

28. Covenant Not To Sue for Cost Reimbursement. The Defendants agree not to

assert any direct or indirect claim for reimbursement from the Hazdous Substance Superfd

based on Sections 106(b)(2), 107, 11 i, 112, or 113 ofCERCLA, 42 U.S.C. §§ 9606(b)(2), 9607,

9611,9612, or 9613, or any other provision oflaw with respect to any payments or expenditues

by Defendats under ths Consent Decree (including but not limited to any payments by

-27-



Defendants under Section VI (Payments by Defendants), and any expenditues by Defendants

under Paragraph 11.b. The covenant not to sue under this Paragraph shall surive any

termination of this Consent Decree under Paragraph 9 (Termination by the Plaintiffs and the

Tribes Due to Nonpayment) or Paragraph 39 (Termination By Defendants) and shall not be

limited in duration to the Effective Period of this Consent Decree. Nothing in this Paragraph 28

is intended to limit any contribution claims that Defendants may have against any ofthe

Plaintiffs, other than any claim for reimbursement from the Hazardous Substance Superfud

styled as a claim for contrbution.

29. Nothing in this Consent Decree shall be deemed to constitute approval or

preauthorization of a claim within the meanng of Section 111 of CERCLA, 42 D.S.C. § 9611, or

40 C.F.R. 300.700(d).

xiV. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

30. The Parties agree and acknowledge that the Plaintiffs and the Tribes shall

recognze that Defendants are entitled to full credit, applied against their liabilities for response

costs and natual resource damages at the Site, for: (i) payments made by Defendants under

Subparagraphs 5.a and 6.b of this Consent Decree (after subtracting the amount of any

disbursements to Defendants under Subparagraph 6.c.(3) and after taking into account the

amount of any recoveries by Defendants of any portion of such payments from other liable

persons, such as through a recovery under Sections 107 and 113 ofCERCLA, 42 U.S.C. §§ 9607

and 9613); and (ii) Defendants' reasonable and allowable expenditues under Paragraph l1.b.

With respect to natual resource damages, the recognzed credit may take into account, as

appropriate, the value of restoration projects fuded by the payments and expenditues under

(i) and (ii) ofthis Paragraph. To the extent Defendants' payments and expenditues under this
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Consent Decree (and, as appropriate, the value of the restoration projects fuded by the payments

. and expenditues under (i) and (ii)) exceed Defendants' ultimate liabilities, Defendants shall not

seek any refud or reimbursement from the Plaintiffs or the Tribes.

31. Nothing in ths Consent Decree shall be constred to create any rights in, or grant

any cause of action to, any person not a Par to ths Consent Decree. The preceding sentence

shall not be constred to waive or nullfy any rights that any person not a signatory to ths ,

Consent Decree may have under applicable law. Each of the Paries expressly reserves any and

all rights (including, but not lIiited to, any right to contrbution), defenses, clais, demands, and

causes of action which each Par may have with respect to any matter, trsaction, or

occurrence relating in any way to the Site against any person not a Par hereto.

32. The Paries agree, and by entering this Consent Decree ths Cour finds, that the

Defendants are entitled, as of the date of entr of this Consent Decree, to protection from

contrbution actions or claims as provided by Section 113(f)(2) ofCERCLA, 42 U.S.C.

§ 9613(f)(2), for "matters addressed" in ths Consent Decree. For the purose of this Paragraph,

the "matters addressed" in this Consent Decree are: (i) all payments actually made by ,

Defendants under Subparagraphs 5.a and 6.b of ths Consent Decree; (ii) all reasonable and

allowable expenditues actully made by Defendants under Paragrph 11 .b; and (iii) response

actions and restoration activities fuded or penormed under this Consent Decree, to the extent

such projects were actuly fuded or performed by the Defendants under Section VI (payments

by Defendants) or Paragraph i Lb.

33. Each Defendant agrees that, with respect to any suit or claim for contrbution

brought by it for matters related to ths Consent Decree, it will provide notice to the persons

identified in Section XVI (Notices and Submissions) at the same time it fies or assert the claim
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in litigation. Each Defendant also agrees that, with respect to any suit or claim for contrbution

brought against it for matters related to this Consent Decree, it will provide notice to the persons

identified in Section XVI (Notices and Submissions) withn 10 days of service of the complait

or claim upon it. In addition, each Defendant shall provide notice to the persons identified in '

Section XVI (Notices and Submissions) within i 0 days Qf service or receipt of any Motion for

Sumar Judgment, and within 10 days of receipt of any order from a cour setting a case for

tral~ for matters related to this Consent Decree.

34. In any subsequent administrative or judicial proceeding initiated by any of 
the

Plaintiffs or any of the Tribes for injunctive relief, recovery of response costs, recovery of natu

resource damages or natual resource daage assessment costs, or other relief relating to the Site,

Defendants shall not assert, and may not maintain, any defense or clai based upon the

principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other

defenses based upon any contention that the claims raised by any Plaintiff or any Tribe in the

subsequent proceeding were or should have been brought in the instat case; provided, however,

that nothing in this Paragraph afects the enforceabilty of the Covenants Not to Sue by the

Plaintiffs and the Tribes set fort in Section Xl.

35. The Paries agree that nothng in this Consent Decree shall be constred as a

waiver of any claim, defense, arguent or position that-the Defendants may have agaist the

Plaintiffs, the Tribes, or others, including without limitation: (i) the right to contest the asserted

natul resource damage trsteeship authority of any par that assert such authority (including

without limitation any of the Plaintiffs or any of the Tribes); (ii) the right to contest liability for

response costs and response actions at the Site; (iii) the nght to assert that any response decisions

or actions are inconsistent with the NCP and CERCLA or are arbitrar, capricious, an abuse of
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discretion, or otherwse not in accordance with law; (iv) the right to defend in cour any claim for

natUal resource damages; and (v) the right to'aSsert that any claims relating to the Siteare bared

by applicable statutes of limitation. Nothing in ths Paragraph is intended to affect or limit,

Defendants' covenants not to sue in Paragraphs 27 and 28.

36. The Paries agree that ths Consent Decree and the payment of fuds hereunder

are not based on any views or assumptions of what the Defendants' share of costs, damages or

liability should be. The Defendants reserve their rights to contest, litigate, and/or argue what

their allocable and appropriate share should be and to brig contribution and other actions against

persons who are not Paries to this Consent Decree to recover those amounts paid hereunder that

are in excess of Defendants' fai and allocable share as determed by appropriate law, Ths

Consent Decree is without prejudice to any arguments, positions, claims and defenses of

Defendants with respect to allocation matters.

,xv. SETTLEMENTS WITH OTHER PÉRSONS

37. Reservations of Rights Regarding Settlements with Other Persons. Each of the

Plaintiffs and each of the Tribes'expressly reserves and retains the right to enter into a settlement

with any other person on appropriate terms, subject to applicable requiements of public

comment and judicial review. Defendants expressly reserve and retain the right to comment on

or oppose any such settlement, including on the grounds that it unairly jeopardizes or limits

Defendants' contrbution rights. The Plaintiffs and the Tribes will not oppose any motion by

Defendants to intervene in an action for the purose of opposing or objecting to any such

settlement.

38. Form of Settlements with Other Persons. Durng the Effective Period, any

settlement between the Plaintiffs and/or the Tribes and any other person which resolves all or
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substantially all of such person's liability for response costs and/or natual resource damages for

the Site shall be entered into in the form of a judicial consent decree (as opposed to an

administrative order on consent) lodged in federal distrct cour.

39. Termination by Defendants. If, durg the Effective Period of 
ths Consent

Decree, Defendants object to a settlement between the Plaintiffs and/or the Tribes and any other

person which resolves all or substatially all of such person's liability for response costs or

natual resource damages for the Site on the grounds that the settlement jeopardizes or impairs

Defend~ts' contrbution rights, and the settlement nonetheless taes effect over Defendants'

objections, then Defendants may termate ths Consent Decree by providing wrtten 
Notice of

Termation under ths Paragraph to the persons identified in Section XVI (Notices and

Submissions). Subparagraph 6.c of this Consent Decree shall govern the disbursement of funds

from the Escrow Account after termination under ths Paragraph. Termination under this

Paragraph by the Defendants shall end the Effective Period of this Consent Decree as of the date

of the Notice of Termination, and shall terminate the covenants not to sue during the Effective

Period under Paragraph 23 and Paragrph 27 of this Consent Decree. Termination by Defendants

under ths Paragraph shall relieve the Plaintiffs, the Tribes, and Defendants of all other ongoing

obligations under this Consent Decree due to be performed after the date of the Notice of

Termination, including but not limited to any obligation of Defendants to make payments not yet

due, to be paid under Subpargrphs 5.a and 6.b.; provided, however, that termination under ths

Paragaph shall not relieve the Defendants of their obligation to complete any project or porton

of a project already commenced by Defendants under Subparagraph i 1.b öfths Consent Decree.
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XVI. NOTICES AND SUBMISSIONS

40. Whenever, under the terms of this Consent Decree, notice is required to be given

or a document is required to be sent by one Par to another, it shall be directed to the individuals

at the addresses specified below, uness those individuals or their successors give notice of a

change to the other Pares in wnting. Written notice as specified herein shall constitute

complete satisfaction of any wrtten notice requirement of. the Consent Decree with respect to the

Plaitiffs, the Tribes, and the Defendants, respectively.

As to the United States:

As to DOJ:

Chief, Environmenta Enforcement Section
Environment and Natu Resources Division
U.S. Deparent of Justice (DJ # 90- 11 -2- 1 045Z)

P.O, Box 7611
Washington, D.C. 20044-7611

1425 New York Avenue, NW - 13th Floor
Washigton, DC 20005

As to EPA:

Director, Superfd Division
U.S. Environmenta Protection Agency
Region 5

77 West Jackson Blvd.
Chicago, IL 60604

As to DOl:

Offce of the Solicitor
Division of Parks and Wildlife
U.S. Deparent of the Interior

1849 C Street, N.W.
Washigton, DC 20240
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Jonathan Hoak
Senior Vice-President and General Counsel
NCR Corporation
1700 S. Patterson Blvd.
Dayton OH 45479

With a copy to:

J. Andrew Schlickman
Sidley Austin Brown & Wood
Ban One Plaz
10 S. Dearborn St.
Chicago IL 60603

XVI. EFFECTIVE DATE AND TERMINATION

41. The Effective Date of ths Consent Decree shall be the date upon which this

Consent Decree is entered by the Court. The Effective Period of this Consent Decree shall sta

on the Effective Date and shall terminate four (4) years after the Effective Date, uness the

Effective Period is termated before then pursuant to Pargraph 9 (Termination by the Plaintiffs

and the Tribes Due to Nonpayment) or Paragraph 39 (Termnation by Defendants).

XVII. MODIFICATION

42. Nothing in ths Consent Decree may be modified without approval of the

Plaintiffs, the Tribes, the Defendants, and this Cour. Nothng in ths Consent Decree shall be

deemed to alter the Cour's power to enforce, supervise or approve modifications to this Consent

Decree.

xix. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

43. This Consent Decree shall be lodged with the Cour for a period of not less than

30 days for public notice and comment. The Plaintiffs and the Tribes reserve the right to

withdraw or withold their consent if comments regarding the'Consent Decree disclose facts or
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considerations which indicate that this Consent Decree is inappropriate, improper, or inadequate.

Defendants consent to the entr of this Consent Decree without fuher notice.

44. Entr of this Consent Decree shall constitute the Court's approval of the terms

hereof, including the Escrow Account and other accounts referred to herein. If for any reason

this Cour should decline to approve this Consent Decree in the form presented, this agreement is

voidable at the sole discretion of any Par and the terms of the agreement may not be used as

evidence in any litigation between the Pares.

xx. SIGNATORIS/SERVICE

45. Each undersigned representative of a Par to ths Consent Decree certifies that he

or she is authorized to enter into the terms and conditions of this Consent Decree and to execute '

and bind legally such Par to this document.

,46. Each Defendat hereby agees not to oppose entr of this Consent Decree by this

Cour or to challenge any provision of this Consent Decree, unless the Plaintiffs and the Tribes

have, notified Defendants in wrting that they no longer support entry of the Consent Decree.

47. Each Defendant shall identify, on the attched signatue page, the name and

address of an agent who is authorized to accept servce of process by mail on behalf of that Par

with respect to all matters arsing under or relating to this Consent Decree. Defendants hereby

agree to accept service in that maner and to waive the formal service requirements set forth in

Rule 4'ofthe Federal Rules of Civil Procedure and any applicable local rules of this Cour,

including but not limited to, servce of a sumons.
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XX. DISMISSAL OF ACTION AND RETENTION OF JURISDICTION

48. Pursuant to Fed. R. Civ. P. 41(a)(2), as of the Effective Date of this Consent

Decree, the above-captioned action is hereby dismissed without prejudice, upon the terms and

conditions set fort in this Consent Decree.

49. Ths Cour shall retain jursdiction over this matter, inc1uding.the Escrow Account

aid other accounts hereunder, for the purose of interpreting, supervsing, and enforcing the

tenus of ths Consent Decree.

SO ORDERE nns l1 DAY OF ~ llJ.I.~
United States Distrct Judge

Copr mailed to attorney,s for
parties by the Court pursuant
t~ ~ule n (d) Federal Rules of

Civil Procedures.

US' DIST,COURT EAST OIST' wise. . FILED

DEe 1 0 'W\lL.....

l

AT O'CLOCK M

SaFRaN B. NEDILSKY
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