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i 
I 

I. BACKGR0UND 
I 

A. The United States of America ("United States"), on behalf of the United States 
Department of Commerce ("Commerce"), acting by anH through the National Oceanic and 

I 
Atmospheric Administration (''NOAA") ,and the United States Department of the Interior 
("DOf') acting by and through the United States Fish ahd Wildlife Service (''USFWS"), filed a 

I 
complaint in this action against Wyeth Holdings LLC (j'Settling Defendant") pursuant to 
Section 107 of the Comprehensive Environmental Response, Compensation, and Liability Act 
("CERCLA''), 42 u.s.c. § 9607. I 

B. The United States in its complaint alleg~s that Settling Defendant is liable under 
Section 107 ofCERCLA, 42 U.S.C. § 9607, for damages for, injury to, destruction of, or loss of 
Natural Resources in connection with the American ciianamid Superfund Site ("Site"), as 
defined in Section N of this Consent Decree, and the reasonable costs of assessment ofNatural 

_ Resource Damages (''NRD"). 
- r-

1 

C. Pursuant to 42 U.S.C. §§ 9607(f)(2) and 9615, 40 C.F.R. § 300.600 (herein 
referred to a~ the NCP); Executive Order 12580, 52 Ee¥_ Reg. 2933 (January 23, 1987), as 
alilended by Executive Order 12777-,.56 Fed~· Reg~ 547-F (October 19. 1-991), DOiand NOAA -
have been delegated authority to act on, _pehalf of the p~blic as the federal trustees_ for Natural 
Resources impacted by the release of hazardous substances at or from the Site. --

. . . · .. D. ·. · ... · New Jersey Department ofEnvironmenil Protection ("NJDEP"), filed fl separate 
_ complaint-alleging that-Settling Defendant is liable wider Section 107 of CERCLA.~ 42 U~S.C. § 

: . - .- _- - -- --- - -: -- --- ---- I - - - - - .,. - --
9607; and the SpillConipensation and Control Act; N.J.S.A. 58:10-23.11 through ... 23.24 ("Spill 

__ Acf ') fQt relln,bursemeilt of costs and_ damages for injufy to, destruction of, or loss ofN atural 
_: -- Resources in connection with the Site, as defined.in Sebtion N of this Consent Decree, and the -

- ·-- -- . - -- - --- - -- .. -- - -I . - -- - - ---

: reasonable costs of a~sessment in the Spill Act; N).~.A~ 58: 10-23_. l 1 ~ough -23.24 and 
-CERCLA;42-_H.S.C § 9601(16). The Stateof.N¢\yJefsey, acting by and tlµ'ough-NJDEP, is a 
natUral resource Trustee pursuant to 40 C.F.R~ § 300.600 and N.J.S.A. 58:10-23.1 la . 

.. ··• . E. • .• NOAA, DOI, and NJDEP (the ''Triisteel") have engaged in natural resource injury 
--studfes and- restoration plafuring, for which the Trustee~ incurred costs of assessment, to identify 

and quantify injuries to their shared trust resources. IBese injured resources may include, but are 
- . - I 

not limited to, birds, mammals, fish, surface water,_ sediments, and other wildlife, plants, and 
their supporting habitats, and assoCiated services fosse~. _ - -

r 

__ K : - _- NJDEPintends to file in this Courta-mJtion to consolidate its action in this 
m~tl~r,"·fo-wlilchthe Ufijted States aridthe Settfin.gDeffuldant will not object. - - -

·. · ..... ·.·· •.. •. .. . i This coriselltbecree oril}'addiesSCS tli~Settling Defendant's liability for In-River . 
Natural Resource Damages, as defined in Section IV (IJ>efmitions ). - By the tertris of this Consent 

-- Deere~, the.CTrustees reserve and_retaintheir rightto as~ert claims for Natural Resource Damages 
to othei'NaturalResources in connection with the rele~se of hazardous substances at the Site. 
Settling Defendant _res~rves all of its rights and 4efen_sds with respect to any such claims. 

1 
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~- ·- ._._. -.. - -:_~- ·~: .. : 

H. Investigations at the Site by the United States Environmental Protection Agency 
("EPA") and NJDEP concluded that waste storage and Uisposal impoundments at the Site contain 
or contained hazardous substances, including, but not limited to, volatile organic compounds 

I 
("VOCs"), semi-volatile organic compounds ("SVOCs'i'), and/or metals. Investigations also 
found that Site soils contain hazardous substances, inclfding VOCs, SVOCs, polychlorinated 
biphenyls, and metals, and that groundwater underlying the Site contains metals and VOCs, such 
as benzene, chlorobenzene, ethylbenzene and xylene. I . 

I 
I. The United States, on behalf of EPA, and Settling Defendant signed a Consent 

Decree relating to the Site, which was entered by the Uhlted States District Court for the District 
I 

ofNew Jersey on December 8, 2015. United States v. 1fyeth Holdings LLC, 3:15-cv-07153-
AET, Doc.# 8. (hereinafter, "2015 Consent Decree"). ~he United States, in the 2015 Consent 
Decree, reserved all rights against Settling Defendant for damages to, destruction of, or loss of 
Natural Resources, and for the costs of any natural reso:urce damage assessment. 

. • I 

J. NJDEP. and· Settling Defendant entered into an Amended and Restated 
Administrative Consent Order, which became.effectiv9 on December 23, 2015 (hereinafter, 
"2015 ARACO"). The 2015 ARACO replaced, nullified, and superseded prior administrative 

--- - • _c ·-.-:~ conse~i orq~rs regarding the _Sit.e, and set (orth the r~~ining remedial obligations Qf the Settling 
. ... . . . ·.. .. ···.· - - .· . . . . - . I·· . . 

. . Defendant to NJDEP with respect to the Site .. The 2015 ARACO, by its terms, did not affect or 
waive any claini of NJOEP against any party for damages for injuries to, destruction of, or loss of 
Natural Resources. -I 

. ... -: .: . .• ·.· . .. .· . . . . :1 - .. 

.. ·. · K,· ·<,_-.Th~-Tl1l$tee.s analyzed.EPA' sjnyestig~tion data and other available data to assess . . . - .. . ... _, . :.· .·• ··:. .. . . . .. . . .• : .. :- ·. _,.,. ·.····. ~ I . . . 
potential_injuries.toNa~al Resources andtheir .. servic~s related to release of hazardous 
substances at· orn~ar the Site, as wen· as refoases :qf hazardous substances froni the Site into the 
R.. aritan Riyer~ Cuckels Brook, and related tributaries _iri order to quantify the Settling Defendant's .· . . . . : . . . · ... ·I . 

liability for. In-River_N atural Resource Damages!: The rrustees outlined their assessment of 
injuries. relat~:d tQ_ haz.ard9µs substance rele~ses ~~ pr9posed restoration projects in a draft 
Restoration Plan and Environmental Assessment, which was presented for public comment. The 
public comme~t pe~od ended on June .10, 2016 .. After/responding to the comments, the 
Restoratiori.Plan arid Environmental Assessmentwas finalized. The Trustees then entered into 

· .· negotiations.-\yitfrtne~ s¢ttling Defendant an~ a~~ed,.i,ter alia, to the restoration projects 
outlined in the Restoration Plan, and funding_commitrrtents, to be performed by the Settling 
Defendant. The requirements of the work to be perfonhed by the Settling Defendant to resolve 

· its liability for In-River Natural Resoilrce Damages ar9 set forth in the SOW attached at 
Appendix A, which_ js made enforceable under this Consent Decree. 

. . :" .·_ ·:; . - . :::·~~- . ·~ ··. . . .<:::-·<.::. ·'.·I· .. 
_ : = • L. •.. · ~. - Settlin!fDefendant does not admit any liability to the United States or NJDEP 
arising out of the transactions or occurrences alleged iJ the complaints, nor does it acknowledge 

. that:the release or .threatened release-of hazardous siibs~ances at or from the Site has caused 
damages to; destruction.of, or loss.of Natural Resources. · . . 

M : ... _ The Parties recognize, and the. Court by entering this Consent Decree finds, that 
this Consent Decree has been negotiated by the.Parties in good faith and implementation of this 

2 

I. 

I-

I 
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Consent Decree will expedite the restoration of natural resources injured at or in connection with 
the Site and will avoid prolonged and complicated litigation between the Parties, and that this 
Consent Decree is fair, reasonable, and in the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed: 

I 
II. JURISDICTION 

l. This Court has jurisdiction over the subject maier of this action pursuant to 28 U. S.C. 
§§ 1331, 1345, and 1367 and 42 U.S.C. §§ 9607, and 9i613(b), This Court also has personal 
jurisdiction over Settling Defendant. Venue is proper in this Court pursuant to 28 U.S.C. 
§§1391(b) and (c) because the Settling Defendant did liusiness in and CERCLA releases 
occurred in this Judicial District. Solely for the purpo~s of this Consent Decree and the 
underlying complaints, Settling Defendant waives all opjections and defenses that it may have to 
jurisdiction of the Court or to venue in this District. Settling Defendant shall not challenge the 
terms of this Consent Decree or this Court's jurisdictioh to enter and enforce this Consent 
Decree. - I 

.. .. ... .. . . . III. PARTIES BOUND 
. - -- ---~- - _- . - -, . . . . - . . . I .· . . . . ~ 

2. · ·this Consent Decree is binding upon the Unitea States, the State; and upon Settling 
Defe~dant and iis s~ccess?rs and. assi~s .. Any change Im ownership or corporate status of the 
Settling Defendant mcludmg, but not hnuted to, any tr'fllsfer of assets or real or personal .. 
property, ~hall in.no;)Vay alter such Settling Defendant's responsibilities under this Consent . 
·oecree~ 

. . . - . 

-3. - Settling Def~~dant shall provide a copy of this Consent Decree to ea,ch contractor hired to 
· perform the Work. required by this Con~ent D_ecree andl to each pet"Son representing the Settling --
Deferidanf with respect to the Work, and shall cOnditioh all contracts entered into fiereurider for . 
performance of tlie .work, as def med below, on complihnce with the terms of this Consent 
Decree.· Settling Defendant or its contractor(s) shall prbvide written notice of the Consent· 
_Decree to all subco:ntractots hired to perform any portiJn of the Work required by this Co~enf • 

-- Decree. Settlitig·_befendant shall nonetheless be respotlsible for ensuring tha.t its,c9n.tractots and 
... siibcontractors-perform the Work in accordance with tiie terms ofthls Consent Decree;·-With 

regard to the activities undertaken pursuant to this Con~ent Decree, each contractor and . 
subcontractor shall be deemed to be in a contractual rellationship with Settling Defendant within 
the meaning of Section l 07(b )(3) of CERCLA, 42 U.SjC. § 9607(b )(3). 

- ._ . IV. DEFINITIONS 

4. . Unless. otherwise expressly provided in this coLent Decree, terms used in this Consent -
- - Dec~ee that are defined in CERCLA or in regulatirins -p~omulgated under CERCLA shall have the 

. . .·. I . 
-meanillg assigned to them in CERCLA or in such regu~ations. Whenever terms listed below are 
used ih this Consent Decree or its appendices, the folloking defmitions shall apply solely for· 
purposes of this Consent Decree: 

3 
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"CERCLA" shall mean the Comprehensive EJironmental Response, Compensation, 
and Liability Act, 42 U.S.C. §§ 9601-9675. · 

"Consent Decree" shall mean this Consent Decree and all appendices attached hereto 
(listed in Section XX). In the event of conflict betweeq. this Consent Decree and any appendix, 
this Consent Decree shall control. 

I 
''Day" or "day" shall mean a calendar day unles~ expressly stated to be a working day. 

I 

The term "working day" shall mean a day other than a Saturday, Sunday, or federal or State 
holiday. In computing any period of time under this cJnsent Decree, where the last day would 
fall on a Saturday, Sunday, or federal or State holiday, the period shall run until the close of 
business of the next working day. 

"DOf' shall mean the United States Department of the Interior, acting through the Fish 
and Wildlife Service, and its successor departments, agbncies, or instrumentalities. 

- I -
. "DOJ" shall mean the United States. Dep~~~t-ofJu~tice and it~ succ~ssor departments, 

agencies, or instrumentalities. I 

- . I 
"Effective Date" shall mean the date upon which this Consent Decree is entered by the 

I 

·Court as recorded on the Court docket, or, if the Court instead issues an order approving the 
Consent Decree, the date such order is recorded on the Court docket. ·._ · 

. . . . I 

.. "EPA" shall.mean the United States Enyironment~l.Protection Agency and its successor 
departments, agencies, or instrumentalities. · . · I > .· . •· .· ... · · ·.··. ·.· ·. 

"Federal Natural Resource Trustees" shall mean the federal agencies designated pursuant 
to CERCLA and 40 C.F.R. § 300.600 as trustees for NAtural Resources actually or.potentially · 

.. _· ... . . .. . ·_ . . - ·-:· :. - [· .. _. . . . 

injured, destroyed or lo~t as a result of releases ofhazardous substances at or from the Site, 
___ .. specifically, the DOI, icting by and throughthelJSF.\VS',·_and.the United Statespepartment oL · 

.. Commerce, acting by and throi.igh NOAA. .· • ' r· ·.·.. . . . .· .... · ... . . ·.· . ·• ··. : · 
"Fish and Habitat Survey Costs" shall mean costs incurred by the NJDEP and DOI to 

conduct fish and habitat monitoring associated _with th~ removaFof the Weston Causeway Dam 
in conjunction with NJDEP's Bureau of Freshwater FiJheries ongoing monitoring programs and 

I 

will involve fish and habitat surveys prior to and after 1ani removal. 

I 
"Floodplain, Riparian, Upland, and Wetland NRD" shall mean injury to, destruction of, . 

or loss ofN~turalRe~o~ces occurring on, in,?: to anrland all ~oodplains, ~~l:and, ripari~ or _ 
wetland habitats, whichmcludes areas that ·are mterrmttentlywet and furth~r l~cludes,_ but 1s noL _. 
limited to, injury to, destruction of, or loss of any orgarlisms that us"e. suc'1 haJ;i.tat mcludmg · ... 

- . . • . • • . • . . .. ·. f •. - ,,_. - . . .. .-·:··.:- - .. ·. . 
- species such as amphibians and birds, and the prey spe<i:ies tliat support them~~:_; : : .. · · 
...... -._·_ .·_. ' . - . · .. ·:~-'.·_;:'.:.·:,--::·':~'.:J-~:--,:.;_::'::~-<~>.:._ .. :·· ·, -·_, -~----.-·_ .. :·:· 

''Future Costs" shall mean all costs, induding, Thrif not limited.fo, direct and indirect costs 
that the United States and NJDEP incur in rc.~viewmg_ of developipg plans, reports, and other · 
deliverables submitted pursuant to this Consent Decree! after.September 30, 2015 for DOI, 
September 19, 2015, for NOAA, and June 24, 2016 for NJDEP, in overseeing and monitoring 

4 

I 

! 
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A 

implementation of the Restoration Work, or otherwise implementing, overseeing, or enforcing 
this Consent Decree, including, but not limited to, payrf ll costs, contractor costs, travel costs, 
and laboratory costs. Future Costs shall also include tqe Trustees' Fish and Habitat Survey 
Costs. Future Costs does not include costs incurred by the Trustees for Natural Resource Damage 
assessment related to injury to, destruction of, or loss of Natural Resources not resolved by this 

I 

Consent Decree. i 

"In-River NRD" shall mean injury to, destructi~n of, or loss of Natural Resources 
occurring wholly within the permanently and intermittdntly flowing water and its underlying 

I 

sediment of those portions of the Raritan River, Cuckels Brook, and related tributaries that are 
I 

adjacent to or downstream of the American Cyanamid ~uperfund Site. These Natural Resources 
include, but are not limited to, surface water, sediment,i fish, benthic invertebrates, periphyton, 

I 

-and aquatic plants. In-River NRD shall not include "F~oodplain, Riparian, Upland and Wetland 
NRD" defined above. The phrase "intemrittently flowfng water'-' does not include flood waters. -
, I 

- -- "Interest" shall mean interest at the rate specifiJd for interest on investments of the EPA 
Hazardous Substance Superfund established by 26 U.slc. § 9507, compounded annually on 
October 1 of each year, in accordance with 42 U.S.C. §! 9607(a). The applicable rate of interest 
shall be the rate in effect at the time the interest accrue~. The rate of interest is subject to change 
on October 1 of each year. - - I -

- I --". -f-' -
''Natural Resource" or "Natural Resources" is defined·atCERCLA § 101(16), 42 U.S~C. 

§ 9601(16). 

-~-'Natur~i Resoutee~'i::>aniages," orNRD, fotthe purpose$: of this Consent Decree, means _ 
any damages -for injury to, ~esti:uction _of, loss of,. loss df \:lSe of, or impairment of Natural 
ResourceS~resultirig from: the release ·or threatened releJse·or-disposal or presence of hazardous 
substances at, from, or to the Site, including, but not luhlted to:· (i) the costs of assessing such 

-- ---_ - -- ,_, :: - __ - - - --- .. - --·-- I - - - - -- -

· . __ ill jury, de~~_cti~~~}~ss, :los.f(>~ ~~e;_pr ,~~~~;~t{, (ji)l ~e, ~~s~t~ ?_f resto~atipn, _ rehabilitat~on; or -
replacement Qf m1ure~ orJost_ Natural Resour~es or: of a~qws1tton of eqwvalent resources; ajld 
(iii) the costs of identifyiiig alldplanlling such restoratibn, rehabilitation, replacement or- -
acquisition activities. ·- · _,_ 

-· - - ~:'°'c -· ·: - -- '-'NJDEP''. shall illean the-New--Jersey Department of Enyironmental~ Protection and.any ,;::.• 
. successor departments, agencies, or instrumentalities. I . ·. . .. ·.· . . ·. . . . ... · ... 

''NOAA" shall mean the National Oceanic and ~tmospheric Administration of the United 
States Department of Commerce and any successor dePartments, agencies, or instrumentalities. 

- -. • - : ~ --- _· -- \o;/,>:.. :' :>.:, ::<~ >- ._:f->: ·:->:: .:.~- --.... - - ' ' - -__ ._ _- - ' , - _- ·c_ 

"Paragraph" shall meaii. cf portion ofthi~ Cons~t!it IJecree identified by an Arabic nwneral. 

. or an u:ez:~~~:~~:~~r~BLlei;sfates; NIDEP.f and;~~filing Defendant •. 

"Past Costs;' shalfmeariall unreimbmsed costs-~at the Trustees incurred related to the 
In-River NRD or the Restoration Work through: September 30, 2015 for DOI, September 19, 

I 

5 
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• 

2015, for NOAA, and June 24, 2016 for NJDEP. Suen Past Costs include, but are not limited to, 
direct and indirect costs, related to Restoration Work, Jssessment costs, enforcement, attorneys' 
and consultants' fees and other litigation costs, as wellias building/structure demolition, removal, 
grading, and planting performed by NJDEP to enhanc; existing upland in connection with the 
Restoration Work specific to the Weston Causeway Dam removal project. Past Costs further 
includes Interest on all such costs that has accrued frorb the Effective Date to the date of 

payment. I 

"Plaintiffs" shall mean the United States and N!TDEP. 

"Restoration Project 1" shall mean the Weston bauseway Dam Removal as described in 
the Scope of Work. 

"Restoration Project 2" shall mean the Island Farm Weir Enhanced Fish Passage Design 
as described in the Scope of Work. 

-"Restoration Work" shall mean thos_e_ activities specified in the Scope of Work which is 
incorporated at Appendix A. 

''Scope of Work or "SOW" shall mean the scoP,e of work incorporated at Appendix A. 
- - - I -

"Section'' shall mean a portion of this_ Consent Decree identified by a Roman numeral. --

_- _ . -- -- - - - - - - - - -- - - -- . I_ -_ - -

"Settling Defendant" shall mean Wyeth Holdings LLC _ 

"Site" shall mean tlie American Cyanamid suJerfund Site, encompassing approximately 
_ 575 acres, located primarily in Bridgewater Township !with a portion of the Site in Bound Brook 
_ _-- -_Borpu~, Somers~t (;o~tyf: N f?W: ! er~ey, which is depifted ~enera~ly on a map attached in 
-_ -Appendix B, and its environs, which include the nearby Rantan River, Cuckels Brook, and _ 

><::'.~}¢1ated:tributaH~s,~an<\,wQ.~i:e,:v.¢r.else hazardoussuostabc~ ~d~releases at or from the Site have 
- come to belbcated._ -- - - •c - -- -

- -

''State"-~hall ~ean-the State of New Jersey! 

-~ - ---------<-:--<~-_,.:::·:/· ~-- -__ --. - - - ----- -·::::,.,,---.:::·:; ___ >I<>'-- ·:--: -- - - - - - _- --_ -- -··- -
_ "SupezyisingcContractor" shall mean the principal·contractors retained by Settlirtg --

: - - - - " . _- ' --- - - - -_ - - - : - - - --- - -- - -- -1 ---- - -- - --- - - •: -- - -- -

Defendant to supervise and direct the implementation of the Restoration Work under this 

ConsentDecree. . .. . . .· . . .. I .. .. · 
. -_ _ -''Jrust~e Council'_' shall mean a council consisting ofonerepresentative of DOI, NOAA, 
-- :------------,- -- "'- -- - - -------_-" - --- . - --_ ,--_ _-_::-------· _, __ - _- ---- - -_ - ·_ - -- - - -I -_ - . = -- - - -_ - - - - -- - -_ -

aiic:lNJDEP_th~fsball address-and overse~ all wattersrflatedtpthe Restoration Work under this __ 

.· ' f Q~ent Decree, : per the t~ of a Memorandum orgree:en~ S'MOA"}among theTrustees: 

·- -:~'Tiustees"ot"Natural Resource Trustees" shall mean: the United States "Department of 
Commerce, act~ng through the National Oceanic and Ahnospheric Administratio~; the United 
States Department of the Interior, acting through the lJhlted States Fish and Wildlife Service; and 
the New Jersey Department of Environmental Protectidn. - _ -

6 
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"United States" shall mean the United States o~America and each department, agency, 
and instrumentality of the United States, including the Department of Commence and 
Department of Interior. I .· 

"Work" shall mean all activities and obligatioJ Settling Defendant is required to perform 
under this Consent Decree, including the work set fort4 in the SOW, except the activities 
required under Section XVII (Retention of Records). J 

I 
V. GENERAL PROVISIONS 

5. Objectives of the Parties. The objectives of the Parties in entering into this Consent 
Decree are: (i) to perform the Restoration Work; (ii) to 1reimburse natural resource damage 
assessment costs and costs related to the Restoration Wiork incurred by the Trustees, as provided 
in 42 U.S.C. § 9607(a); (iii) to resolve Settling Defend~t's liability for In-River NRD as 
provided herein; and (iv) to avoid potentially costly an4 time-consuming litigation. 

I 
I 
I 

6. · ·· Commitments by 8-ettling Defendant. Settling Defendant shall perform or fund the 
Restoration Projects I and II in accordance with this cdnsent Decree, the SOW, and all work 
plans_ and other plans, standards~ specifications, and sc~edules set forth in this Consent Decree or 

. . I - . 

developed by Settling Defendant and approved by the Trustee Council pursuant to this Consent 
Decree. Settling Defendant shall pay the United States bd NJDEP Past Costs and Future Costs 
a:s provided in this Consent Decree. ·. ·· · · + · · -

I 

· 7~-- . .. Compliance With-Applicable Law. All activitibs undertaken by Settling Defendant 
. .. pursuant to this Consent Decree shall be performed in ~ccordance with the requirements of all 

applicable federal and stat~_ law~s and regulations ... The ~ctivit~es c~nducted pursuant to this 
.. - Consent Decree shall be deemed-consistent with the NCP. - ····· -

. . = -~ --. - . , . . :~ Jc·. C . . • , . . - . 

· .. ·· ... ·.·.· .··.· ··· s:: - .·· Pefmits·.-This C~fi~ellt Decree is not, aridshallhotbe construed to be, a permit issued 
_-:·~::·_,~:-<:\-~j)ursuant to ariyfederaror state: statute or regUlation~· > ~-. . 

VI.· PERFORMANCE OF RESTORATION WORK 

9. .· Settling Defendant• ~Jlestoration Reauirementsl S~ttlfug Defendant shall fund and 
perfomi, or cause to be petfofuied; the Restoration Wof k set forth in the SOW incorporated 
herein at Appendix A. Other than the Work as definecF iri and described further in this Consent · 
Decree, this Consent Decree does not address or impoJe any remediation obligations on the 

-· . I 
8:ettling Defendant underthe ~015 ~onsent Decree, the 2015ARACO, and/or federal and State 

_ __ ~-·., ;7 ·--;~-:•xc _ la,.y.:·. All required timelities'~iJlth~ SOW shall be met, Jruessthe· P~ies agree in_ writing to an 
afiernate. timeffame ·settling:iJ6fendani shall allow for ba cooperate with monitoring and 

c _.;. __ ~-oversight of allR.estoratioh_W,;o!k0-by~he Trustees, $fo_hgh the Trustee Council, established under 
-~ §ectlon VIl(Ttustee Coor~a~fort and Oversight);~:: . 

. ·• ·10·; · Project Coordinator. No later than thirty (30) days after the Entry ofthis Consent Decree, 
Settling Defendant shall notify the Trustee Council, in Writing, of the name, address, telephone 

·number, and e-mail address of its designated Project Cpordinator and Alternative Project 

7 

11 

i 
I 

I, 

I 

I: 
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Coordinator. The persons so designated shall be responsible for coordinating the Restoration 
I 

Work and shall have technical expertise sufficient to adequately manage and supervise all aspects 
of the Restoration Work. The Settling Defendant may bhange its Project Coordinator by 
providing written notice to the Trustee Council at least thirty (30) days prior to the change. 

11. Selection ofSupervising Contractors forRestonation Work. 
I 

a. All aspects of the Restoration Work shall be under the direction and supervision 
I 

of at least one Supervising Contractor, as designated by Settling Defendant. Settling Defendant 
has selected and the Trustees have issued an authorization to proceed regarding hiring of the 

I 

following person(s) as Supervising Contractor(s): MWH Global, Inc. If at any time hereafter, 
Settling Defendant proposes to change the Supervising! Contractor( s ), Settling Defendant shall 
give such notice to the Trustee Council and must obtafu an authorization to proceed from the 
Trustee Council before the·new.Supervising Contracto~(s) perform, direct, or supervise any 
Restoration Work under this Consent Decree. · 

b. If the Trustee Coiincil disapproves a·r~lacement Supervising Contractor, the 
Trustee Council will notify Settling Defendant in writilig. Settling Defendant shall submit to the 

I 

Trustee Council a list of contractors, including the qualifications of each contractor, that would 
-- - . . - - . . I 

be acceptable to Settling Defendant within. 30 days aft¢r receipt of the Trustee Council's 
disapproval ofthecontractor previously proposed.· Th¢ Trustee Council will provide written 
notiCe of the names of any contractor( s) that it disapprqves and an authorization to proceed with 
respect to any of the other contractors. Settling Defendant may select any contractor from that 
list thatis Iiof disapproved· ati~ shall n,otify the Trustee [council of the name of the contractor 

- selec~ed within21 days~ ~fter th¢ Trustee Council's authorization to proceed. 

·· · ···• • .. · ·••··. · . . C; ; . ~the Tttistee Council fails to provide ~ritten notice of its authorization to · .. 
·.- ·proc,eed ordjsapproval as provided in this Paragraphand this failure prevents Settling Defendant 
-. . - :. ' . ·.·.-· ... ·• ·. •.. . . . . . . .[ . . . . . 

. from tneeting one or more· deadlines iif a plan approved by the Trustee Council pursuant to this 
>,.: ;-·Consent Decree; Settling Defendant may seek relief unaer Section IX (Force Majeure). . 

- . ·. - - .· .·. I 

: . . . VII. TRUSTEE COORDINATION AND OVERSIGHT 

J2: .... · .. Tiustee Cotincil.. Tii~TnlStees shall address Ji oversee all matters relatedto the . · 
- .. · - . - . . I . - - . . . 
Restoration Work by consensus through the Trustee Council established by the Memorandum of -
Agreement. 

13. . The United States, NJDEP or the Settling Defendant, individually or collectively, may 
take anylegal, adrtiinistrative~.orjudicial actions appro~riate to enforce the terms of this Consent -· 
b~ree: The {Jnited· States~ NJDEP, the Trustee Coundil, and each of their respective 

. representatives,_ shall be~gi,ven access at all reasonable times to the locations being used by 
-. Settling D~fend~t to- implement the Restoration Workl as well as all non-privileged documents 
_ relating to the Restoration Work, for the purpose of ovhseeing and/or monitoring the 

-~ · · -- -- :- implementation of the R~storation Work. 

8 
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VIII. PAYMENTS BY SETTILING DEFENDANT 
I 

14. Pavments by Settling Defendant for Past Costs.I 
I 

a. United States Past Costs: Within 60 da}fs after the Effective Date, Settling 
Defendant shall pay $142,471.56, plus interest accruin~ from the Effective Date, to the United 
States to reimburse Past Costs incurred by the United States. Of this total amount: 

NOAA. 

I 
(1) $32,315.63, plus interest, shall ~e applied to Past Costs incurred by DOI. 

(2) $110,155.93, plus interest, shall '.be applied to Past Costs incurred by 

I 

I 

b. Instructions for Past Costs Payments to ~he United States: Past Costs Payments to 
the United States shall be made by Electronic Funds T~ansfer ("EFT") to the U.S. Department of 
Justice account, referencing DOJ Case Number 90-11-3-07250/2. Payments shall be made in 
accordance with instructions provided to SettlingDefehdant by the Financial Litigation Unit of·· 
the l!nited States A~omey's Offi. ce f~r-~-e District ofNl

1 

ew Jersey. ~uch instructions shall be 
provtded to the Settling Defendant within two (2) days of the Effective Date. Any payments 
received by the Department of Justice after 4:00 p.m. (Eastern Time) will be credited on the next 
business day .. _Th.e FLU shall provide the payment instfuctions to:. . . . . 

Wyeth Holdings LLC 
100 Route 206 North · ~ ·-

-Peapack, NJ I 
ATTN: Russell Downey, m.s. 4-LLA-401 I 

. russell.g.~owney@pfizer.com. . .. I · ·. . . . . •. · . 
·on. behalfof SetthngDefendant. Settling-Defendant m~ychange themdividual to receive 
-~ payinerit instructions on its behalf by providing wnttent notice of such change in accordance with . 
· Section XVIII (Notices and Submissions). '.. · ..!- · · · · 

. . c. NJDEP Past Costs: Within 60 days· after the Effectiv~ Date, Settling Defendant . 
shall pay $41,891.43, (which includes $29,490 in demtilition costs and other Past Costs), plus·:· 

··Interest accruing from the Effective Date, to NJDEPto1reimburse:PastCosts incurred by the 
" · State. . . . - . . . l . . -. -

1 

d. Instructions for Past Costs Payments to the NJDEP: Past Costs Payments to the 
NJDEP shall be made by check payable to the "Treasurer, State of New Jersey" and submiµed to: . · . . . . ,. . ... ·.. .·· . . . I . . . . . . . . . . . .. . . .. 

_New Jersey Department of Environmental Protcrction 

~~c:~!~;gira1 Resource Restoration ·. . . · 1 

Trenton, New Jersey 08625-0420 f 

ATTN: John N. Sacco ' 
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15. Payments_ by Settling Defendant for Euture Costs and Stipulated Penalties. On a periodic 
basis, each Trustee will individually submit to -Settling lnef endant a bill -for Future Costs with a 
cost summary with supporting documentation. SettlingjDefendant shall pay the Future Costs, 
plus interest, within sixty ( 60) days of receipt of each bill and cost summary. In addition, 
Settling Defendant shall pay Trustees' Fish and Habitat Survey Costs in the amount of $50,000, 

I 

plus interest (if required pursuant to paragraph 16), within 60 days of the Effective Date. Of this 
$50,000, Settling Defendant shall pay: $15,000, plus i~terest (ifrequired pursuant to paragraph 

I 

16), in accordance with the instructions for payment ofJFuture Costs to the United States in 
Paragraph 15(a) below; and $35,000, plus interest (if required pursuant to paragraph 16), in 
accordance with the instructions for payment of Futute!Costs to NJDEP in Paragraph 15(b) 
bclow. i 

States. 

I 

I 

a. Instructions for Payments of Future Costs and Stipulated Penalties to the United 
.. -- - - --- -- I - - -

I 

. - ··- i . 
- -(1} Payil1ent to DOI: Settling Defendant shall pay Future Costs incurred by 

-. - - . - -·- -· -· -- . . . - . - - . 1-- . --. - .. . 
DOI electronically according to instructions to be provided to Settling Defendant. 

I 

Notification of payment shall be emailed to: 

Department of the Interior 
Natural Resource ·Damage _Assessment and 
Restoration Program _ I . · -

Attn: Bruce Nesslage~ Restoration FWfd Manager 
1849 C Street, NW - - j 

Mail Stop 4449··: i 
Washington,--D.C. 20240: r 

bruce ~ nesslage@ie>~!doi.gov .. __ .· -:~ -

- and _-_ 
-- ~--,;.~ ~--): --· 

Mark Barash, Esq. 
U.S. Department of th:~Interidr"' 
Office of the Regional Solicitor· 
One GatewayCenter -_ · 
Suite 612 
Newtown, MA 02458-2881 
Mark. barash@sol.doi.gov 

(2) ~ayment to N?AA: _settlin~ De~eiidantsh~l pay-Futfu.~ Costs iricurted by --c" 

NOAA electromcallyaccordmgto mstructtons_to be_ provided to Setthng Defendant. -
Notification of payment shall be emailed to: - . ·- -- . __ 

10 
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NOAA/U.S. Department ofCormnercf 
NOAA Office of Response and Restoration 
Attn: Kathy Salter, DARF Manager I 
1315 East-West Highway 
Silver Spring, MD 20910-3281 
Email: kathy.salter@noaa.gov 

and 

Kate Barfield I 

National Oceanic and Atmospheric A~stration 
Office of General Counsel Natural Re~ources 
1315 East-West Highway 
SSMC3# Room 15107 
Silver Spring, MD 20910-3282 
kate.barfield@noaa.gov . 

I 
I 

i 
I 

(3) Payment of Stipulated Penalties:~ Settling Defendant shall pay stipulated 
penalties electronically according to instructiods to be provided to Settling Defendant. 

· ··Notification of payment shall be made to: --

NOAA/U.S, Department of Comµiercf 
NOAA Office of Response and Restoration 
Attn: Kathy Salter; D~ Manager-
1315 East~West Highway 

, ,:~o:.~-:-. ·· Silver Spririg; Mfl'.~'20910~328 l--

Email: kathy._salter@n°-aa.gov • 
1

. 

·. and . .. .,,.,. I . . 
Kat~ Biufield : .... ·. · .. . I . . . 
N at1onal Oceamc and. Atmosphenc Administration , . . . . . ·_ - ·--:.•··. ·': .. · . .. . . I . 
Office of General Counsel Natural Resources 
1315 East-W est_,Highway 

. SSMC3# Room 15107 . 
Silver Spring, MD 20910-3282 
kate.barfield@noaa.gov 

. - .c- _: .. . _..:: .-----~·:.-.·.·':.-. --.-----.,_ •. ,;.. -- .:. -- - .• -. J.:: - - ... -::· .. : .:-· >-•-- .·.... . . 
· b. • .--c . Instructions forPayrtjents_of Future Costs and-Stipulated Penalties-to NJDEP. All·.-

paryents for. ~Uture Costs _and_.&!ip~l~tedPer.ia!t_i~s ~o .f JDEP shall b~,rna~-~ ~Y chec~ payable to ·. __ 
. the: _1"rea~urt'.r,:S_tate ofl~Je'Y Jersey_ andsl.1;b~1tted to .. { . - _ '< ; __ ~}:::- ~:~/5 _··:-~ ... "': . 

- I 

11 
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I' 

New Jersey Deparbnent of Environmttal Protection 
Office of Natural Resource Restoratioh 
P.O. Box420 
Trenton, New Jersey 08625-0420 
ATTN: John N. Sacco 

16. Interest. In the event that any payment for Past Costs or Future Costs required under this 
Section is not made by the date required, Settling Defe:pdant shall pay Interest on the unpaid 
balance. The Interest to be paid on Past Costs under t~s Paragraph shall begin to accrue on the 
Effective Date. The Interest on Future Response Costs shall begin to accrue on the date of the 
bill, except that interest on the $50,000 payment for Fi~h and Habitat Survey costs shall begin to 
accrue 60 days after the Effective Date. The Interest sftall accrue through the date of Settling 
Defendant's payment. Payments of Interest made undclr this Paragraph shall be in addition to 
such other r. e. medies or san. ctions avail.able to Plaintiffsl1: by virtue of Settling. Defendant'.s failure 
to make timely payments under this Section including, but not limited to, payment of stipulated 
penalties pursuant to Paragraphs 28 or 29. -

1 
-

I 
IX. FORCE MAJEURE 

. - . l 
17.. "Force majeure," forpurposes·ofthis Consent II>ecree, is defined as any event arising 
from causes beyond the control of Settling Defendant, pf any entity-controlled by Settling 
Defendant, or of Settling Defendant's contractors that delays or prevents the performance of any 

I 

obligation under this Consent Decree despite Settling lDefendant's best efforts to fulfill the 
· obJigatioh~- The requirement that Settling Defendant e,l:ercise "best efforts to fulfill the 

-· -~b~ig~t_ion''~llichJdes using best ~ffort~: to ant~cipate an~~~tential.f~rce_majetll'e and b.est efforts to 
address the effects of any potential fore~ maJeure (a) a~ It 1s occumng and (b) followmg the 

· potelltial force majeure such-that the defayand ariy adV:erse effects.of the delay are minimized to 
· - ·the:~greatestextent-possible. Force majeure: does not inplude financial inability to complete the · Wor~: · - · · _ · , -- · · 

°""'" i 
18. . If any event occurs or has occurred that ma.y delay the performance of any obligation 
under .. tJUsConsent Decree forwhichSettlfug Defendant intends or may intend to assert a claim 

_ of force maj eure, Settling Defendant shall notify the Tifustee Council's representative specified in 
Paragraph 62 ()rally or, in his or her absence; thetrustee Council'ialtertiative representative, 

- - - . - - . .I 

within- seventy-two (72) hours ofwhen Settling Defendant first knew that the event would likely 
cause a delay. Within five (5) business days thereafterl Settling Defendant shall provide in 
writing to the Trustee Council an explanation and descHption of the reasons for the delay; the 

_ an~icipate_~ dµration of the delay; alLa.9tip~ taken or td be taken to prevent or minimize the 
"' defayf~·:sqb~du.le for·it1lplementation:-ofany;-measures ~o be taken to prevent or mitigate the delay 

orthe:effectoftlle delay;-Settling:De~end~t-'-srationalefor attributing such delay to a force 
· : -?~.--~~j~#fei}md ~:statement as to wheme_1\ ¢.the ~pinion pf Settling Defendant; ~ch event may. 

cause or contnbute to an endangerment to public healtn or welfare, or the envrronment. Settling 
Defendant _shall i:pclude with any notice docl.llllentatiotj supporting its claim that the delay was 
attributable to a force majeure. Settling Defendant shall be deemed to know of any circumstance 

- - - . I 

of which Settling Defendant, any entity controlled by ~ettling Defendant, or Settling Defendant's 
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contractors knew or should have known. Failure to comply with the above requirements 
regarding an event shall preclude Settling Defendant fr~m asserting any claim of force majeure 
regarding that event during the period of time of such failure to comply, provided, however, that 
if the Trustee Council, despite the late notice, is able t9 assess to its satisfaction whether the 
event is a force majeure under Paragraph 17 and wheth¢r Settling Defendant has exercised its 
best efforts under Paragraph 17, the Trustee Council m~y, in its unreviewable discretion, excuse 
in writing Settling Defendant's failure to submit timely notices under this Paragraph. 

19. If the Trustee Council agrees that the delay or ahticipated delay is attributable to a force 
majeure, the time for perform&nce of the obligations wider this Consent Decree that are affected 
by the force majeure will be extended by the Trustee Cpuncil for such time as is necessary to 
complete those obligations. An extension of the time ~or performance of the obligations affected 
by the force majeure shall not, of itself, extend the tim~ for performance of any other obligation. 
If the Trustee Council does not agree that the delay or kticipated delay has been or will be 
caused by a force majeure, the Trustee Council will notify Settling Defendant in writing of its 
decision. If the Trustee Council agrees that the delay i~ attributable to a force majeure, the 
Trustee Council.will notify Settling Defendant in writibg of the length of the extension, if any, 
for performance of the obligations affected by the fore~ majeure. 

20. If Settling Defendant elects to invoke the dispuf e resolution procedures set forth in 
. I 

Section X (Dispute Resolution); it shall do so no later ~an 15 days after receipt of the Trustee 
Council's notice. Jn any such proceeding, Settling Defendant shall have the burden of 

· -demonstrating·by a preponderance of the evidence that,the delay or anticipated delay has been or 
will btfcaused by a force majeure, that the. duration of ~e delay or the extension sought was or 
willhewarranted under the-circumstances;· that best efforts were exercised to avoid and mitigate 
·the effects of.the delay, and that Settling Defendant coilnplied with the requirements of 
Paragraphs 21 ·and 22.- If Settling Defendant carries this burden, the delay at issue shall be . 

. .··· . . . . . . . . .. I 
. deem¢d'not:to be a violation by s-ett.lirtg Defendantofthe affected obligation of this Consent 
Decre'ti identified to· the Trustee Council and the CourtJ - -

! 
X. DISPUTE RESPLUTION 

2 t .•. . 0n1;sso!11erwi~e expressly ;~vided ~or in this Jc.onsent Decree, ~e dispute res.oluti~n · 
procedures of this Section shall be the exclusive mechanism to resolve disputes regardmg this 
Consent Decree. ·-However, the procedures set forth in ~his Section shall not apply to actions by 
the United States or the NJDEP to enforce obligations pf Settling Defendant that has not been· 
disputed in accordance with this Section. · 

_ . 22.· · _. l\nY.\:iispute regai:-dingJhis Consent Decree shall in the first instance be the subject of 
informal negotiations between the parties to the disput~. The period for informal negotiations 
shall not e~ceed}Q-4ays .from the tim~ the disptJte arisfs, unless it is modified by written . . . _ 
agreement of the parties to the dispute. The dispute shall be considered to have arisen when one 

. I'arty senQsthe other parties aml the Trustee Council a rtten Notice of Dispute. 

. . . .. . . . I 
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23. Statements of Position. 

a. In the event that the parties cannot resol~e a dispute by informal negotiations 
under the preceding Paragraph, then the position advan¢ed by the Trustee Council shall be 
considered binding unless, within 30 days after the conclusion of the informal negotiation period, 
Settling Defendant invokes the formal_ dispute resolution procedures of this Section by serving on 
the United States, NJDEP, and Trustee Council a written Statement of Position on the matter in 
dispute, including, but not limited to, any factual data, hnalysis, or opinion supporting that 

I -
position and any supporting documentation relied upori by Settling Defendant. The Statement of 
Position shall specify Settling Defendant's position as to whether formal dispute resolution 
should proceed under Paragraph 24 (Record Review) o~ 25. 

b. Within 30 days, unless extended by aJement of the parties, after receipt of 
Settling Defendant's Statement of Position, the Trusted Council will ~etve on Settling Defendant 
its St~tement of Position, including, but not l~ted to, !any factual data, analysis, or opinion 
supporting that position and all supporting documentation relied upon by the Trustee Council. 
The Trustee Council's Statement of Position shall incldde a statement as to whether formal . . . ... .. . . . . . I . . 

dispute resolution should proceed under Paragraph 24 (Record Review) or Paragraph 25. Within 
30 days after receipt of the Trustee Council's Stateme~t of Position, Settling Defendant may 
submit a Reply. . : .· · 

I 
. . " I 

. -c.. If there is disagreement between the Tntstee Council and Settling Defendant as to 
whether dispute resolution should proceed under Para~aph 24 (Record Review) or 25, the 

. parties to the dispute shall follow the procedures set fofth-in the paragraph determined by the 
-Trus~e~(~ouncil.to be applicable. However, if Settling!Defendant ultimat~ly appe~ls_ to the Court 

·.-to r~~oh,re the dispute; the Court shall determine whichlparagr~ph is- applic~bl~. in.(lccordance : -
with the standards of applicability set forth in Paragraphs 24 and 25. · 

- - - . , c :· ••• - :. ~· . - . . • c ~ - - . . • 0 - • . • , • : - I . .. . . . . : --- . . -- - . . 
2~:t/ ~-~ ~-~-~ecord Review. Fo~al dispute resoiution for ~sputes pertaitJjng. to_ $e ~election or 
adequacy of any Restoration Work and all other disputes that are accorded review on the 
administrative record under applicable principles of adhunistrative law shall be conducted 

I 
pursuant to the procedures set forth in this Paragraph. For purposes of this Paragraph, the . ·· 
adequacy of any Restoration Work includes, without liinitation, the adequacy of appropriateness · 

· of plans; procedures to implement plans, or any other Items requiring approval by the Trustee . . . . I 
Council under this Consent Decree, and the adequacy of the performance of Restoration Work 
taken pursuant to this Consent Decree . 

. · _a. . . An administrative record of the dispute shall be maintained by the Trust~e 
-_. Councilaiidshall~·ataminimum,·contain all statemen4 of position, including supporting . _ 

·: documentation, submitted pursuant to this Section. Where appropriate, the Trustee Council may:· . 
allow submission of supplemental statements of positiJn by the parties to the, dispute... _. · · · 

! .. . . . 
b. . The Trustee Council will issue a final -a~strative decision resolving the · 

dispute based on the administrative record described iri Paragraph 24.a. This decision shall be 
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binding upon Settling Defendant, subject only to the right to seek judicial review pursuant to 
Paragraphs 24.c and 24.d. I 

I 

c. Any administrative decision made by T1}1stee Council pursuant to Paragraph 24.b 
shall be reviewable by this Court, provided that a motion for judicial review of the decision is 
filed by Settling Defendant with the Court and served dn all Parties within ten working days after 
receipt of the Trustee Council's decision. The motion ~hall include a description of the matter in 
dispute, the efforts made by the parties to resolve it, th~ relief requested, and the schedule, if any, 
within which the dispute must be resolved to ensure or~erly implementation of this Consent 
Decree. The United States and NJDEP may file a resp~nse to Settling Defendant's motion. 

d. In proceedings on any dispute governed lby this Paragraph, Settling Defendant 
shall have the burden of demonstrating that the decisiort of the Trustee Council is arbitrary and 
capricious or otherwise not in accordance with law. Ju~cial review of the Trustee Council's 
decision shall be on the administrative record compiled pursuant to Paragraph 24.a. 

-- c .-- - - .·. -· _, --- . .. ... - .. -·· .- --- .-c. ---~ .j . - --- .. . -- ···---.. - -: 

25.. Formal dispute resolution for disputes that neither pertai~ to the selection or adequacy of 
any Restoration Work nor are otherwise accorded revi~w on the administrative record under 
applicable principles of administrative law, shall be gorrned by this Paragraph. 

a. Following receipt of Settling Defendantjs Statement of Position submitted 
pursuant to Paragraph 23, the Trustee Council will issue a final decision resolving the dispute. 
The Trustee Council's decision shag_be binding-onSe~ling Defendant unle~s,_within ten working 
days after receipt of the decision, Settling Pefeng~tJiles with the Court ands~cyes on the 
parties a motion for judicial review Qf th~ -decisfon settjng (orth the matter in dispute, the efforts 
made by the parties to. resolve it, the relief r,eqµe~ted, 3f d- the schedule,· if any,_ within which the 
dispute must be resolved to ensure orderly implementa~on of the Corisent_pecree-. The United 
States and NJDEP 1Day file a response to. ~e~ling Defendant's motion. 

·~· ·~~·-~ . -· : - ~ _.-_,, ~'~::.,::·:-.~~: .... ~-.. 

b. Judicialreview of any disput'e-govenied by this Paragraph'-shall be governed by 
applicable principles of law. -

26. The invocation off~nllal dispUte f~~l~tib?-p4edur~s under this Sectiori'!!ii:ii1 not . 
extend, postpone, or affect m any way apy obhgat1on of Setthng Defendant under this Consent 
Decree, not directly in dispute, unless the Trustee Coutlcil or the Court agrees otherwise. 
Stipulated penalties with res.pect to the disputed matter! shall continue to accrue but payment shall 
be stayed pending resolution of the dispute as provided in Paragraph 35. Notwithstanding the 
stay .of payment_, ~tipulate? penal~es s~all c:J.~9fl!~- ~<>,~~~he first day ~of no~C?J?~~iance with any 

- applicable prov1S1on of this ConsentDecree.~:.~Jn.Jbeevcrnttbat S.etthng-Defendan~·cioes not 
prevail on the disputed issue, stipulated pena~tie~ ~hall~-e ass~s~ed a.tlCLpaid .as provided in 
S~ctionXI (Stipulate4P .. enalties).· ··.· ___ ·=·~. > -:-:_ J- _ -~·._.- __ -: __ -_:_ ,_ · .. 
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XI. STIPULATED PENALTIES 

27. Settling Defendant shall be liable for stipulatJ penalties in the amounts set forth in 
Paragraphs 28 and 29 for failure to comply with the re4uirements of this Consent Decree 
specified below, unless excused under Section IX (Forbe Majeure). "Compliance" by Settling 
Defendant shall include completion of all payments arld activities required under this Consent 
Decree, including the SOW, within the specified time ~chedules established by and approved 
under this Consent Decree. i 

i 
I 

28. Stipulated Penalty Amounts - Payment of Past Costs. The following stipulated penalties 
shall accrue per violation per day for the failure by Se#ling Defendant to pay Past Costs: 

I 
I 

Penwcy ;4:0~~:lation Per Day :~:o:r:::::~iance 
$800.00 -_ 15th thro~gh 30th day 
$1,650.00 31st day and beyond -

I 

I 
I 

29. Stipulated Penalty Amounts - Payment ofFu~e Response Costs and Deliverables. 

a. The following stipulated penalties shall iaccrue per violation per day for failure to 
timely submit Future Cost payments or the deliverables identified in Paragraph 29b: 

:· -- .. · 

- ~enalty Per Violation Per Day 

$300.00-
- c-~ - $60(>: Off 

$1,400.00 .. 
:::~·:< ... - - . -.>~-;~.:- .. 7::-- .:-·· 

b. -Conipfiance~Milestones. • 

I 
~- - -- - I - _. -

Period of iNoncompliance 
- : - -:· 1- - -:" ~ 0 -

-- -fst through 14th d~y 

____ l:?t~Jhro4gh 30.th day~ -
31_st day-and beyond _ -

--

I 

. ~ -·, 

1 

I 

(l)> Payment ofFuture Costs I ..... 

,_(2)~-" -_ Submi~sionofname ofPmjectCCoordin~tQr_ -- -

(3) . .sub~ttal of a barn Removfil. C+ffipletion Report to Dam Safety within 24 
months of receipt of the final required Dam Removal Permit 

. ( 4):. · _- Submittfil~ ofa reyised Design R~ortfor the selected fl.sh passage 
- · - alternative withlli three ~onihs· ~freceiving the Trustee Council's 

. _·. __ - ' :. - -_- . --- . - --- - . - - ! -· ',,:· 

.. . .... · · . con~gent appro:W ;of th~9:0%rign report (SOW IL3.f/IJ;2.d) .. 

30. All penalties shall begin to accrue on the day after the complete performance is due or the 
day a viol~tion occ'urs and ~hall ~ontinu~t.oaccru.ethr9u~ the final day ~f the correction of the 
noncompliance or completion of the activity. HOwever; stipulated penalties shall not accrue: 
(a) with respect to a decision by the Trustee Council ider Paragraph 24.b or 25.a of Section X 

16 I 
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- _ .. _~-·. 

(Dispute Resolution), during the period, if any, beginnipg on the 21st day after the date that 
Settling Defendant's reply to the Trustee Council's Statement of Position is received until the 
date that the Trustee Council issues a final decision regarding such dispute; or (b) with respect to 
judicial review by this Court of any dispute under Section X (Dispute Resolution), during the 
period, if any, beginning on the 31st day after the Court's receipt of the final submission 
regarding the dispute until the date that the Court issue~ a final decision regarding such dispute. 
Nothing in this Consent Decree shall prevent the simultaneous accrual of separate penalties for 
separate violations of this Consent Decree. 

31. Following the determination by the United Statrs or NJDEP, individually or jointly, that 
the Settling Defendant has failed to comply with one of the requirements of this Consent Decree 
listed above, the United States and/or NJDEP may givd the Settling Defendant written 
notification of the same and describe the noncompliande. The United States and/or NJDEP may 
send the Settling Defendant a written demand for the p~yment of penalties. Penalties shall accrue 
and are due as provided in this Section regardles~ of whether the United States and/or NJDEP, as 

. . . . -- - - I 

applicable;- has notifiedJh.~ S.ettling Defendant of a vio,ation. 
I 

32. Stipulated penalties shall be paid as follows: Stipulated penalties for failure to timely pay 
Past Costs or Future Costs shall be paid to the governnient that did not timely receive payment. 
For all other stipulated penalties, fifty percent (50%) shall be paid to the United States in 

. I 

accordance with payment instructions provided by:the Financial Litigation Unit of the United 
States Attorney's Office for the District of New Jersey,! and shall be deposited in the United 
States Treasury; and-fiftypercent(50%)shallbe paid to the NJDEP, in accordance with the 
instructions setforth in' Paragraph 15~ 

33. · , •.. In t~e ey~nt-~~,_Se~lill~ Defendant fails to ?ay ftipulated penalties ~~en due, the United 
States and/or NJDEP may mstitute a legal proceeding-to collect such pemtlttes, as well as Interest 
accruing on· atiY unpaid balance~ as provided by law... I-

i 

· -34~ -All-p~a'lties du~ under this Section shall be du¢ and payable withill·tiiirty (30) days of the 
Settling Defendant's receipt of a demand for payment ffrom the United States ~or NJDEP, 

- unless-the SettlirigDefendant invokes dispute resolution under Section X of this Consent Decree. 
. - . . - -: 

> - 35~ ---- - , hitliat ciise~ stipwated pehaltfos shallcoritinue to accrue as provided in this Section, but 

need not be paid until the following: . . ·.· ·.•·.. j 

a. If the dispute is resolved by agreement, accrued penalties agreed to be owed shall 
I 

. b~ paJd to .th~ l.Jnit~q ~t:~te~ and NJDEP within.~bttfy (30)days of the agreement; . 

. ·. <'. "t. '.·S"if .lli1di~tie is apPealed to tmsC:~1d the United Stat~ and/o~ NJDEP 
· · prevail inwhol.e or ilipart, the Setting Defendantshall~ay all accrued penalties determined by 

-- ;: ·the Courtto.he·owedfo_.the United States andNIDEP~irithiri thirty·(30) days·ofreceipt of the 
Court's deci~ioµ or order, except as provided for in_ PJagraph 3 Sc; or 
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-:·· .. ...::_ ... _ .. _. 

·.:..._ .....;_- . ~ ... 

c. If this Court's decision is appealed by aµy Party, Settling Defendant shall pay all 
accrued penalties determined by this Court to be owed ~o the United States and/or NJDEP into an 
interest-bearing escrow account, established at a duly chartered bank or trust company that is 
insured by the FDIC, within 60 days after receipt of th~ Court's decision or order. Penalties shall 
be paid into this account as they continue to accrue, at least every 60 days. Within 15 days after 
receipt of the final appellate court decision, the escrow I agent shall pay the balance of the account 
to the United States and/or NJDEP or to Settling Defendant to the extent that they prevail. 

36. If Settling Defendant fails to pay stipulated ~ties when due, Settling' Defendant shall 
pay Interest on the unpaid stipulated penalties as folloJs: (a) if Settling Defendant has timely 
invoked dispute resolution such that the obligation to ~ay stipulated penalties has been stayed 
pending the outcome of dispute resolution, Interest shall accrue from the date stipulated penalties 
are due pursuant to Paragraph 3 5 until the date of paY¢ent; and (b) if Settling Defendant fails to 

. I 

timely invoke dispute resolution, Interest shall accrue from the date of demand under Paragraph 
.. 34 until the date of payment.· If Settling Defendant faiTu, to pay stipulated penalties and Interest 

when due, Jhe United Statesinay institute proceedings f o collect the penalties and Interest. 

I ' 
37. Nothing in this Consent Decree shall be constrtled as prohibiting, altering, or in any way 
limiting the ability of the United States or NJDEP to sdek any other remedies or sanctions 
available by virtue of the Settling Defendant's violatiob of this Consent Decree. 

. . - . . . . I . . . 

38. . Notwithstanding any other provision of this Sedtion, the United States and/or NJDEP, in 
.... their respective um:eviewable discretions, may waive ahy portion of stipulated penalties owed to 
· it that have accru~d pursuant to this Consent Decree~ ; • 

I· 

:~"·XU. . COVENANTS BY THE UNITED ST~TES AND THE NEW JERSEY .... .. .· . . . . I . . . . ... 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 

39. Cov~t for Siittling Defendant by United Stat. Except as specifically provided in 
Section XIII (Reservation of Rights by Plaintiffs), fue· ljlnited States covenants not to sue or take 
administrative action against Settling Defendant for Natural Resource Damages pursuant to . . I 

Section 107(a) ofCERCLA for (a) PastCos.t~; (b) the 1r11-Rfver NRD resu~ting from releases of 
hazardous substances at, from or to the Am.en.can Cyananud Superfund Site; and ( c) Future . 
Costs.· These chvenants not to sue shall take effect upob the Effective Date. These covenants not 
to sue are conditioned upon the satisfactory performanJe by Settling Defendant of its obligations 
under this Consent Decree, including the payment of Phst Costs, Future Costs, the performance 
of the Restoration Work, payment of all amounts that rltay become due to the United States under 

I 

Section)U(Stiptilat~d-:Pen.alties), and paymet).t.ofany Interest owed to the United States unde_r 
this Consent:beeretk'Fhese covenants not to sue .exte~d. only to the Settling Defendant and its 
successors and do not extend to any other person. These covenants also do not affect the 

co~en~t~_provide~-~1_1 .. ~~_e-~015 _Consen~ J?ec~ee. __ .:f _ -· . :·· ·- - ·. r· ... 
40. Covenants for Settling Defendant by NJDEP. lh consideration of the actions that have 

I 
been and will be performed and the payments that will [be made by Settling Defendant under this 
Consent Decree, and except as specifically provided inl Section Xill (Reservation of Rights by 
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Plaintiffs), NJDEP covenants not to sue or take admini
1 
trative action against Settling Defendant 

for Natural Resource Damages pursuant to Section 1071(a) ofCERCLA and the Spill Act for (a) 
Past Costs; (b) In-River NRD resulting from releases or hazardous substances at, from or to the 
American Cyanamid Superfund Site and ( c) Future Costs. This covenant not to sue shall take 
effect upon the Effective Date. These covenants not to! sue are conditioned upon the satisfactory 
performance by Settling Defendant of its obligations uhder this Consent Decree, including the 
payment of Past Costs, Future Costs, the performance ~f the Restoration Work, payment of all 
amounts that may become due to NJDEP under Sectio* XI (Stipulated Penalties), and payment of 
any Interest owed to NJDEP under this Consent Deere~. These covenants not to sue extend only 
to the Settling Defendant, its successors and assigns, and do not extend to any other person. 
These covenants do not affect the covenants provided ¥t the 2015 ARACO. 

XIII. RESERVATION OF RIGHTS BY PLAINTIFFS 

41. . General Reservations of Rigb,ts by the United Sltates and NJDEP. The United States and 
NJDEP ._reserve; and-this ConsentDecree is without pr,judice to, all rights against Settling 
Defendant with respect to all matters not expressly included within the United States' and 
NJDEP's respective covenants. These reservations do [not affect the reservations provided in the 
2015 Consent Decree and the 2015 ARACO, except as provided in this Consent Decree. 

- I 

42. Notwithstanding any other provision of this Cohsent Decree, the United States and 
I 

NJDEP reserve all rights against Settling Defendant wi!th respect to all matters other than those 
specifically expressed in Paragraphs 39 and-40; for the avoidance of doubt, this reservation of -
rights specific.(llJy}ncJu(fes: : __ 

a:,- liabiiify-foffailure by Settling Defendant to meet a requirement of this Consent 
Decree; 

- -

- ~~-~> ~ - -liabili~,-except for liability for In-Riveri NRD, arising fr?_T th,e pas!~ presen~ or-
future disposal, release; or threat of release of hazardous substances from: (lJ outside the Site; or 
(2) from the Site, including liability for Floodplain, Ri~arian, Upland, and Wetland NRD; 

I 

d. -_ _ li~bility for violations of federal or state law that occur during or after 
implementation of the Restoration Work; 

e. liability to reimburse response costs or to implement response actions under 
CER9L~, th~~esg~~p~ns~rvation and Re~overy~ft (RC~); 42. U.S.C.~ec .. 69?1, et.seq;, 

_ or the SpillAct; N;J.S;A. 58:10-23.11through23.24 m connection with the Site, subject to the 
-c"ovenants" not~tp Sue "and reservations of rights applicaHle to the United States in the 2015 - -_ 

· •• > ConsentDecree·and.tlie 2015ARACO; and· I ·· 
f~ -- liab~lity for costs that the United States ~r NJDEP incurs related to the Site but _ 

that are not_ within the defimtion of Natural Resourc~ Damages. 
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43. Special Reservations Regarding Natural ResourceDamages. Notwithstanding any other 
provision of this Consent Decree, the Trustees each reserve the right to institute proceedings 
against Settling Defendant in this action or in a new action seeking recovery of Natural Resource 
Damages, if conditions or information relating to the site, not known to the Trustees at the time 
of lodging of this Decree, are discovered that, togetherlwith any other relevant information, 
indicate that there is injury to, destruction of, or loss of Natural Resources of a type unknown, or 
of a magnitude substantially greater than was known b~ the Trustees as of the date oflodging of 
this Decree. Information and conditions known to the ~rustees with respect to the Sites as of the 
date of lodging of this Decree shall include only the information and conditions set forth in the 
NOAA, DOI, or NJDEP files for the Site as of the datd oflodging of this Decree. 

. . . - I . -
XIV. COVENANTS BY SETTLING DEFENDANT 

I 
44. Covenants by Settling Defendant. Settling De~endant covenants not to sue and agrees not 

Jo assert~any clai.tns pr.c_aµse,s of_actiol) against the United States or the State with respect to 
~, ~ Natural Resource Damages or this Consent Decree including, but not limited to, anY claim 
. - against the United States or the State, including any dei>artment, agency, or instrumentality of the 

United States and State, under CERCL~ Sections 107 6r 113 or the Spill Act relating to Natural 
Resource Damages. 

45. · Except as provided in Paragraph 55 (Res Judicata and Other Defenses), the covenants in 
.· . I . 

. · : . this Section shall not apply if the United States or the State brings a cause of action on behalf of 
their respective Trustees or issues an order pursuant tff(any of the reservations in Section XIII 
(Reservation of Rights by Plaintiffs), other than in Paragraphs 42.a (claims for failure to meet a · 
requirement of the Consent Decree), 42.c (criminal liability), and 42.d (violations of federal/state 

. - . . .. .J-. ·' .. ·. .. . . . . 

- law during or after implementation of the Restoration,W:ork)~·butonlyto the extent-that Settling 
-_ Defendant's claims arise from the same response actioli,-resportse costs, or damages that the . · 

United States is seeking pursuant to the applicable resdrvation. 
. . .. : . . ,.. -

· 46. Settling Defendant's Reservations: • : i t 
a. With Respect to Claims Against the United-States. Settling Defendant reserves, 

and this Consent Decree is without prejudice to, claim~ againSt the United States, subject to the 
provisions of Chapter 171 of Title 28 of the United·sta~esCode, and brought pursuant to any 
statute other than CERCLAor RCRA arid for which t~e waiver of sovereign immUnity is found 
in a statute other than CERCLA or RCRA, for money damages for injury or loss of property or 
personal injury or death caused by the negligent or wrdngful act or omission of any employee of 

- the l]nited States orthe State, as thattermjs defined_id28U.S.C. § 2671, while acting within.the 
-- scope of his or her office or emplo)rment"under circum~taliceswhere-~the Uriited States; i{iL 

private person, would be liable to the claimant in acco~dance with the law of the place where the· _ · -
, _act or omission occurred. However, the foregoing sha¥·notinclude any claitl1. b~sed_ on th~~ ... ·: __ _ · 

Trustees' selection of Restoration Projects 1 and 2, or the oversight or approval of the Settling· 
Defendant's deliverables or activities. 
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b. With Respect to Claims Against the Sta e. Settling Defendant reserves, and this 
Consent Decree is without prejudice to, claims against !the State, subject to the New Jersey Tort 
Claims Act, N.J.S.A. 59:1-1 through-12-3; the New JJrsey Contractual Liability Act, N.J.S.A. 

I 
59:13-1through13-10; the New Jersey Constitution, N.J. Const. art. Vill, §2, ~2; or any other 
applicable provision of law, for money damages for inj[ury or loss of property or personal injury 
or death caused by the negligent or wrongful act or omission of any State employee while acting 
within the scope of his or her office or employment under circumstances where the State, if a 
private person, would be liable to the claimant. Any sJch claim, however, shall not include a 

I 

claim for any damages caused, in whole or in part, by tp.e act or omission of any person, 
including any contractor, who is not a State employee ~s that term is defined in N.J.S.A. 59:1-3; 
nor shall any such claim concern the Site, including th~ Trustees' selection of Restoration 
Projects 1 and 2, or the oversight or approval of the Sel!ling Defendant's deliverables or 
activities. The foregoing applies only to claims that th~ Settling Defendant may bring pursuant to 
any statute other than the Spill Act, and for which the waiver of sovereign immunity is found in a 

· statute other than the Spill Act. , ··- ·· 
. . -

4 7. Nothing in this Consent-Decree shall be de~e~ to- constltute pre~uthoriz~tion of a claim 
within the meaning of Section 111ofCERCLA,42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d). 

48. Nothing in this Consent Decree shall be deemJ to constitute preauthorization of a claim 
I 

· against the Spill Fund within the meaning ofN.J.S.A 58:-1Q;.23~llk or N.J.A.C. 7: lJ, or the 

Sanitary Landfill FIJil~ within ~e meaning of ~:lS.A.113: IE-I 07 or N .J .A.C. 7: I I. 

. .·.··.· " XV'x~EfFECT OF SETTLE~r; C()~RIBUTION µ~ . . .... 

49 .. · - ·-.-_ No~g-~-thi8:_Cqris_ent Decree shallb~:constrlf~d to-~reate any rights in, o~grantany _ 
caµse of action to, anyperson ~()t a Party to_ this Ccmsent Decree. Each of the Parties- expres~ly 
res~ry~s ai;iy fJ.lld all rights (incl_u~ing, b11t not limited t~, p:ursu~t to Section 1 _13 of CERCLA, _ -
42 U.S.C. § 9613), defenses, claims; demands, ap.d causes of action that each Party may have_ -
with respect to any matter, transaction, or occurrence r~lating in any way to the Site against any 
person not a Party hereto. Nothing in this Consent Declree diminishes the right of the United-: 
States, pursuant to Section113(f)(2) and (3) of CERCrLA, 42 US~C. § 9613(f)(2)-(3) or NJDEP 
pursuantto the Spill Act; to pursue ariy such personst9 obialli additional response costs or -.. , 
response ·action and to--enter into settlements that give vise to contribution protection pU.rsuant to. 
Section f13(f)(2) or the Spill Act. - · · -

50. The Parties agree, and by entering this Consent Decree this Court finds, that this Consent 
Decree con~titutes ajudicially approved settlement for 1purposes of Section 113( f)(2) 9f .. _ _ • .·_· ·_-. _ ... 
CERCLA, 42 u.s.c. §-9613(f)(2fatid the~SpiUAct;·'antfthatihe.:Settling;Defendaniis-entitled/as 
of the Effective Date, to protection from contrib:utfon-a~tions or claims as provided by . 
Sectio~ l l}(f)~2) ofqERCL.A'-'atl~_the Spill Act;N;!·8i~~\;_ ?_8:19~7-3.llf~a.(2)(a) ~or as may be_ . 
otherwise provided by law, for "matters addressed" m this Consent Decree. Settling Defendant, 
shall, with respect to any suit or claim brought by it fo~ matters related to this Consent.Decree, 
notify the United States and NJDEP in writing no later than 60 days. prior to the initiation of such 
suit or claim. 
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51. When entered, this Consent Decree will constitute a judicially approved settlement within 
I 

the meaning of the Spill Act, specifically, N.J.S.A. 58:10-23.l lf.a.(2)(b), for the pwpose of 
providing protection to the Settling Defendant from cobtribution actions. the Parties agree, and 
by entering this Consent Decree this Court finds, Settlibg Defendant is entitled, upon fully 
satisfying its obligations under this Consent Decree, to [protection from contribution actions or 
claims under the Spill Act for matters addressed in this I Consent Decree. 

52. In order for the Settling Defendant to obtain protection under the Spill Act, N.J.S.A. 
58: 10-23.11.f.b., from contribution claims concerning fue matters addressed in this Consent 
Decree, NJDEP published notice of this Consent Decr~e in the New Jersey Register and on 
NJDEP's website on October 17, 2016, in accordance With N.J.S.A. 58:10-23.l le.2. Suchnotice 

I 

included the following information: 
. I . 

a. the captfon of this ~ase; . . I . . . 
b. the name and location of the Am'.encan Cyanarmd Superfund Site; 
c. _ the name of the. Settling DefendJnt; · _ _ ~ · 

. . . I . .. . 

d. a summary of the terms of this qonsent Decree; and 
e. there are 60 days to submit co~ents for this Consent Decree. 

I 
I 

I 

53. NJDEP, in accordance withN.J.S.A. 58: 10-23.l le2, arranged for written notice of the 
· Consent Decree to all othefpotentially responsible partles of whom NJDEP had notice as of the 

. I 

date NJDEP published notice of the proposed settlement 4t this matter in the New Jersey 

c:s> ~~~st~ in llCCOrdli!l~e]0;th~~ph 52 ~hove; · I ... · •. ·.. . .. . . ... ·• . . ~ .. ·•. · 
. . ... ·' .-~.-: ~ $4~ . - · _ Settling Def~~danfsliall~'with respectJo any suit or daim brought against it for matters 
"; . .,~..,~·:--«····· ··::::::,c .•. ·:.·_,. .. ,..:.; .". _. . .. ,. •. - . ., •·: .-· ·: ., ... -:"·: .,,. ._ .. '•: ·:" c ,. :,. ~ .. : ", : ..... >: ·:·" .. · " --.:-. · .- .. ·. _ . . : · : . I .. "" . . ·. ""· . . . - · - · 

·-: --~-::·,·co~_:>~· refated"fo this Con8erifD"ecree,.notifyin writing the United States and NJDEP within 10 days · -
. - . · .. · . clfter service of the complaint on. Settling Defendant. hl addition, Settling Defendant shall notify 
. . ·-·,; . ' ' " ' " ·-· ... · . ' • ' "·· - ._ '·-' . ·.·.· ' .- 1..-· -. ' ' .. 

· the United States _and NJDF.:P ·within: 10 days after service or receipt of any Motion fpr Sununary 
'.Judgment and ~ithiii 10-day~ afterrecei~t of~)'~ot~-er l~orn~ co~ settin~ a case for trial;· 

However, the failure to provide such notice within the prescnbedtime penods shall not affect 

. ·.~· Settling Defen~t's}i~f_to ~ontribution protection~ J . . " . . . . . . . . 
- 55. Res Judicata and Other Defenses~ In any subsequ,~~t administrative or Judicial 
proceedfug .. initiated'by the United States and/otthe ~TJPEP:fot injunctive relief qr recovery of · 
response costs, cleanup and removal· costs, or Natural Resource Damages reserved m Paragraphs 
41, 42, and 43, or other appropriate relief relating to th~ Site, Settling Defendant shall not assert, 
and may not maintain, any d~fense or claim based uporl the principles of waiver, res judicata, 

}:; :; GC>llatt?.r~J ~stoppel, i~~lieJjtec~µsj~1.1, _Cl~-splitting~_ or f other def ~es based' upon 'any conteritioti 
·-··-that tlie-daims·~aised-fo7'th:e~l1ruted·.sfafos and/or-.the N~DEPinthe_ subsequent proceeding were. · 

or_ should hav_eheen brotightinthe.instant case; prqvided~ how.ever, that nothing in this. 
· - ··Paragraph ~ffects.-the eJJ,forceapility of the covenants:ridtto sue·setforthin Section Xll 

(Covenants by-the tilµted States and NJDEP)·. . ·· ·· . . 
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XVI. ACCESS TO INFIRMATION 

56. Settling Defendant shall provide to the United States and NJDEP, including the Trustee 
Council, upon request; copies of all non-privileged rec~rds, reports, documents, and other 
information (including records, reports, documents, and other information in electronic form) 
(hereinafter referred to as "Records") within its posses~ion or control or that of its contractors or 
agents relating to implementation of this Consent Decrke, including, but not limited to, sampling, 
analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample traffic 
routing, correspondence, or other documents or inform~tion regarding the Restoration Work. 
Settling Defendant shall also make available to the United States and NJDEP, including the 
Trustee Council, for pwposes of investigation, inf orm~tion gathering, or testimony, its 
employees, agents, or representatives with knowledge ~f relevant facts concerning the 
performance of the Restoration Work. I 

_57. Business Confidential and Privileged_Documents. _ . . . 

a. · Settling Defendant may assert business &onfidentiality claims covering part or all 
l 

of the Records submitted to the United States and NJDEP under this Consent Decree to the 
I 

extent permitted by and in accordance with Section 104(e)(7) ofCERCLA, 42 U.S.C. 
§ 9604( e)(7), and 40 C.F.R. § 2.203(b ).· Records deterfuined to be confidential by the United 
States and/or N!DEP will be afforded the protection.b~ the United States and/or NJDEP, as 
applicable, specified in 40 C.F.R. Part 2, Subpart B. It1no claim of confidentiality accompanies 

. . . _ . Recor~ whe~ they are submitted to the United States Qr NJOEP, or if the United States and/or 
-· _>:.~c: _~ _NJDE:e has notified Settling Defendant that the Recor4s. are not confidential under the standards 

- ·- of S~tion 104( e )(7) of CER~LA Qr 40 C.F .R. Pa,rt 2, $ubpart B, the public may be given access 
=· to :s.uch Records without further notice· to Settling Defendant.-~ c ·· 

- - ·. . ~· ·'. _· - ;_$_ettlingp~f~ndant inay:assert tliat cera~n .R.e~-o~ds are privileged under the 
_ atfoiney-cff ent privilege _or a..rtY other :privi_lege-reco~_~e~ by federal or state law. If Settling 
Defendant asserts such a privilege in lieu of providing Records, it shall provide the United States 

----~- .-and N~EP wi~ tJ:ie.f~llowing: (1) the title of the Recprd; (2) the date of the Record; (3) the 
_name, title, affihat1on (e.g., company or firm), and address of the author of the Record; (4) the 
~name and title of each addressee and recipient; (5) aclekcription of the contents of the Record; 

c·:· ·a.nd ~6) the pri~ilege ass_erted by Settling Def~ndant.. 1fia cl~ini of privilege applies .only to a 
portion of a Record; the Record shall be provided to the Umted States and NJDEP m redacted 
form to mask the privileged portion only. Settling Def~ndant shall retain all Records that they 

I 
claim to be privileged until the United States and NJDEP have had a reasonable opportunity to 

.• -~sput~ the Privile~e claiJil an~~~such dispute has• ht rc:solved in Settling Defendant's favor. 

_ .. _· ___ , • ·:·' _ . c. ·_ . No Records cre(l~ed ()r generated that .ar~ required to be submitted to the United 
. ;· ._. = ;_=:.7_:_·:~'".,~t~~~~:~d:t..rJDEP1inclu~ing:fheJ~st~e C~µµcil~ purs~antto_the requirements of this Consent 

-· - Decree shall be withheld from the:United States or NJIDEP on the grounds that they are 

privileged or confidential. > . · I · 
! 
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58. No claim of confidentiality or privilege shall be made with respect to any data, including, 
I 

but not limited to, all sampling, analytical, monitoring,i hydrogeologic, scientific, chemical, or 
engineering data, or any or any other purely factual information related to the Work or 
performance of the Work. Nothing in this Paragraph p~events Settling Defendant from making a 
claim of confidentiality or privilege with respect to an~ analysis, assessment or review of such 
data or factual information. 

XVII. RETENTION OF RECORDS 

59. Retention of Records I 
I 

I 
a. Until 10 years after Settling Defendant's receipt of the Project Completion 

I 

Certificate pursuant to the SOW, Settling Defendant shall preserve and retain all non-identical 
copies of Records (including Records in electronic fonh) now in its possession or control or that 
come_ into its possession or _control that relate in any m~er to its liability under CERCLA or the 
Spill Act with respect to the Site, provided, however, that Settling Defendant who is potentially 
liable as an owner or operator of the Site must retain, m addition, all Records that relate to the 
liability of any other person under CERCLA or the Spiil Act with respect to the Site. Settling 
Defendant must also retain, and instruct its contractors :and agents to preserve, for the same 
period of time specified above all non-identical copies pf the last draft or final version of any 
Records (including Records in electronic form) now inrits possession or control or that come into 
its possession or control that relate in any manner to th~ performance of the Restoration Work, 
provided, however, that SettlingDefendant (andits.contractors and agents) must retain, in 
acldition, copies of al1.date;i generated that are required tP be submitted to the Trustee Council 

. · dtiring the performa.Jlce of the, Work and not contained :in the aforementioned Records required to 

.. be_ retained. Each of the· above record· retention require~ents shall apply regardless of any 
corporate retention policy to. the contrary. 

'-: ;·.~:::·:·. '• . :: ... -:b.: · . s·ettJiii~·Pef~ndant's obligations with resp~t to retaining Records do.not apply to.< 
> .r _., .. __ .:··"any electronic backiip tapes.or files that are created, deleted, or overwritten in compliance with>-: . ., 

Settling Defendant's standard document retention and 4isposition practices. 

i 
~ 60. · At the conclusion of this record retention period, Settling Defendant shall notify the 

. Trustees at le?st 90 days prior to the. ~estruction o.f any !such Records, and, upon ~equest by a 
Trustee, Setthng Defendant shall dehver any such Records to that Trustee. Setthng Defendant 

. may assert that certain Records are privileged under thJ attorney-client privilege or any other 
privilege recognized by federal law. If Settling Defendbt asserts such a privilege, it shall 

. · __ provide-the T~st~~s ~~th.~~fol,~_o~ing: (a) the title of~he Record; (b) the date of the Record; 
. ·. (c} the.name, title, affihat1on (e.g.~ company or firm), apd address of the author of the Record; 
. -,_ · (d) the name andtitle of eachaddressee and recipient; Ce) a description of the subject of the 
··:>~~cord; and (f)_th~privileg~,a~serted.by Settling Defeddant. If a claim of privilege applies only 
· -·to aportfon ofa. Record~· the Record shall be provided t6 the Trustees in redacted form to mask 
· · the privileged portion. only .. Settling Defendant shall re~ain all Records that it claims to be 

privileged until the United States has had a reasonable opportunity to dispute the privilege claim 
and any such dispute has been resolved in Settling DefJndant's favor. However, no Records 
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created or generated pursuant to the requirements of thls Consent Decree shall be withheld on the 
grounds that they are privileged or confidential; I 

I 

61. Settling Defendant certifies that, to the best of its knowledge and belief, after thorough 
inquiry, it has not altered, mutilated, discarded, destroted, or otherwise disposed of any Records 
(other than identical copies) relating to its potential lia~ility regarding the Site since January 1, 
2009 and that it has fully complied with any and all EPA and NJDEP requests for information 
regarding the Site pursuant to Sections 104(e) and 122(e) ofCERCLA, 42 U.S.C. §§ 9604(e) and 
9622(e}, and Section 3007 of RCRA, 42 U.S.C. § 6927 and the Spill Act. 

XVIII.NOTICES AND SUBMISSIONS 

62. Whenever, under the terms of this Consent Deqree, written notice is required to be given 
or a report or other document is required to be sent by one Party to another or to the Trustee 
Council, it shall be directed, as applicable, to the indivtdua.ls at the addresses specified below, 
unless those individuals or-their successors give notice( of a change to the other Parties in writing. 

· All iiotiCes and submissions shall be considered eff ec~ve upon receipt, unless otherwise · 
provided. Written notice as specified in this Section shall constitute complete satisfaction of any 
written notice requirement of the Consent Decree, with respect to the United States, the State, 
and Settling Defendant, respectively. Notices required: to be sent only to DOI, NOAA, NJDEP or 
the Trustee Council; do not need to be sent to the U.S. \Department of Justice and New Jersey 
Attorney General's Office. - ·· · j-· ,-

, *!i:to tlifonited States: ·Chief, EnvJrimentaI Enfotcemi:nt Section 
·/:~~~=~;;:_-~::- · ·" Enyironpl~~tl ~d_Nat1Jf~l Ilesources Division 

.. As to DOI 

- · -As-to NOAA: 

· D~S. Departinent ofJustictiC:- .. - . . . 
I ,._ -.~-

P.O. Box 7611 · · 
I 

-: ~~~hjngt9~~~:jD.C.~-. 2,Qq~4;~ 7~11 
Re: DJ# 90-11-3-07250/2:~- .. -. I . . 

Mark Barasb _ - .·-:-
United States Department of the Irtterior 
Office of the [solicitor - -

One Gatewaxl Center 
Suite 612 
Newton, MA 02458 

I 

mark.barash@sol.doi.gov 

· Carl Aldersof • , > ... ·... , 
NOAA Restoration Center Field Office 
JJ Howard N~tional Marine Fisheries Science Center_ 
74 Magruder[Road, Highlands, NJ 07732-- - - . -
Carl.Alderson@noaa.gov · 

I 
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0 

AstoNJDEP: 

As to the Trustee C~nmcir' :· .. :~• · -: -·,_ 

As to Settfu.tg_ D~fendap.t: 

J. Mark Walters, Project Manager 
Department df Environmental Protection 
Office ofNatbral Resource Restoration r . . 

Mail Code 5q1-1 
P.O. Box429 
Trenton, Ne\\\ Jersey 08625-0420 
mark. walters@dep.nj.gov 

and 

Section Chief 
Environmentkl Enforcement Section 
Department df Law and Public Safety 
Division of Uaw - - - - ·. - -_ . . . I - .. 
Richard J. Haghes Justice Complex 

I 25 Market Street 
I 

P;O. Box 09~ · 
Trenton, NJ Q8625-0093" 

I 

Ph. (609) 63r713 . 

I - . . - . 
· -J. Mark Waltfrs,- Proje~tManager __ _ 
American_ Cy;inamid_ Site, 'J'ruStee ~ouncil 

. ·Department ·d
1
f Envitomn.enfal Protection . 

Office of Natilral Resource Restoration I . 
- - - Mail Code 501-1- -- . 
· .-.->P'.9._Box42~:- -.:" '"_.:::i:·}}~;--~:,:::, :;:_~·· ·: 

· Trenton, Ne~ Jersey 08625-0420 
mark. walters@dep.nj.gov · 

Russell Dojey, Wyeth.Holdings LLC ..... · ·. -. - - - I - . -
.- 100 Route 206 North -. - - - .. · 

Peapack, NJ I . _ _·_ - . 
M.S. 4-LLA-fOl 

- russell.g.downey@pfizer.com . ·+>·' ' •... 
XIX. RETENTION OF_ JURISDICTION:· _ · · _ . - · 

63. This Cmirt r~aills jurisdiction~~eFbiJJiili~ sh~:trnittef oithls 6ollsent Decree and 
Settling Defendant for the. duration of the performance lof the terms and provisions of this 
Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any time 
for such further order, direction, and relief as may be n~cessary or appropriate for the 
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construction or modification of this Consent Decree, oli' to effectuate or enforce compliance with 
its terms, or to resolve disputes in accordance with Section X (Dispute Resolution). 

- - I -

64. 

XX. APPENDICES 

The following appendices are attached to and Jcoiporated into this Consent Decree: 

"Appendix A" is the Scope of Work. 

"Appendix B" is a map of areas of the Site that are in the general vicinity of the · 
American Cyanamid Superfund Site. 

XXI. MODIFICATION 
I 

65. Material modifications to this Consent Decree, including the SOW, shall be in writing, 
signed by the Parties, and shall be effective upon appro~al of the Court. Nothing in this Consent 
Decree shall prohibit non-material modifications to thel Consent Deeree, including the SOW, 
based upon mutual agreement of the Parties. A modification to the SOW shall be considered 
material if it fundamentally alters a basic feature ofthelRestoration Work 

66. Nothing in this Consent Decree shall be deemed to alter the Court's power to enforce, 
supervise, or approve irtodifications to this Consent Debree. -

XXII. LODGING AND OPPORTUNITJ. FOR PUBLIC COMMENT 
_____ -. _ - .- - ___ -- _ - . I c _ . 

67\ . __ :Tlli~ C~~ms~11tDecre~ s~all be~ l~dged with the qourt for a period; ofpot less than 60 days 
_f<?r PtiN_ic notice_ and comnienLJhe United States and~!D:EP r~s~f\T~ th~ ri$ht to withdraw or· 

- withhold their -consent if the co~ents regarding the <ronserit Decree disclose facts or 
· · · C()IiSidet(ltions that:indicctte thatthe ~9nsent Decree is inappropri~t~,; improper, or inadequate. - -

· ~Sett_Ii_tig:Pefendant~consents:to.the_entryofthis Consent D-ecre~_withoµt further notice. 

6~~ ··. >~·~r :y ;eaoon the ~~~ii~~~ d~lin~ to aJrove.this ~o~ent Decree in the form 

presented, this agreement is voidable at the sole discretion of any Party and the terms of the 
. a~ent may no(be user,t as. eyidence i11, 11,JlY Ijtigatiot between the P~es. 

XXIII~ SIGNATORIES/SERVICE 

69. Each undersigned representative of the Settling Defendant to this Consent Decree, the 
_A~~istant/\.tto~~Y General for th:e F:11~ii·?nmentand Natural Res°.urces-Division of the _ . 

: : Departm~nt of Justlce, or: his -designee;.the Actmg Attotney G~neral of New Jersey and the . - _ 
Assistant Conmiis~ion~rforNatur~ atld_Historic ResoJu.ces for NJDEP, certifies that he or she is .. -
fully ~U.tn6.iized t~: enter.11lto; th~ tenns~:and'.:'coiiditions rlf this Consent O~cree· and to execute and-; .. 
legailybirid-such Pfiltyt<:> this document:; ; --· ~- - - - · · 

7Q.~-:,,_.Provided thisConsentDecree.isnot in any way modified pr.otherwise altered following 
- · Settling Defendant's execution;- Settling Defendant agrees not to oppose entry of this Consent 

27 

Case 3:16-cv-07219-AET-LHG   Document 9   Filed 02/01/17   Page 29 of 34 PageID: 181



Decree by this Court or to challenge any provision of tfils Consent Decree unless the United 
States and NJDEP have notified Settling Defendant in "}vriting that they no longer support entry 
of the Consent Decree. : 

! 

71. Settling Defendant shall identify, on the-attachdd signature page, the name, address, and 
telephone number of an agent who is authorized to acc~t service of process by J;llail on behalf of 
that Party with respect to all matters arising under or relating to this Consent Decree. Settling 
Defendant agrees to accept service in that manner and io waive the formal service requirements 
set forth in Rule 4 of the Federal Rules of Civil Proced~e and any applicable local rules of this 
Court, including, but not limited to, service of a summ<(>ns. Settling Defendant need not file an 
answer to the complaint in this action unless or until th~ Court expressly declines to enter this 
Consent Decree. i 

. . . . XXIV. FINALJUDfMENT . 

72. This Consent Decree- and its appendices consti~te the final, complete, and exclusive_ 
agreement -and iinderstanding among the Parties regarding the settlement embodied in the 
Consent Decree. The Parties acknowledge that there ate no representations, agreements, or 
understandings relating to the settlement other than tho'se expressly contained in this Consent 
Decree. 

TJ. ' Upon entry of this Consent Decree by the Court, this Consent Decree shall constitute a 
final judgment between and among the United States, *JDEP, and Settling Defendant The 
Court enters this judgment as a final judgment under Fed. R. Civ. P. 54 and58. 

- - - .: - - ~ ---_- - - . - - - -- - - r - . -

- , ... - soORbERii~THIS[f;.YOF~oq: 

- -- ',' --:~i ~~ 
United States District Judge 
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.• ~i~atµre:page f()rNCJ.t11raJ.•Resol.lfc~ R~sttjratfonCon~eritDec.w ~gard~theArnetjc;an.CYmiamid 
Superfunq Site · · · . ··••· J · · 

I 
! 

FO:TI~2~£:C~: . 
Assistant.A#111ey •. Ge~~rai 
E:11viroiµu~ntian\J·.~a~a} ... ~eso1.1rc;¢$···Divi.~iqn 
IJ.S~ Department()f JU.Stice· 
Washingtop,p.c~· 2Q5~Q 

I)A\TII)t. opRJ)oN· 
S~ajor Goun~el 
.EnyiroJlrilentiil•Enf °:rcement •• ~ection 
E11yi~ollIIl~nt·larui·'N~~~··Resources ··Division·•. 

··. U .. s~·Depa.rtm~t9f Ju~tce 
p.(l~'Box 76ljt ... ·.· · ..... ·. .• .. ... · 
Washingto11, D.C ..• 20044~7611 

. ·-' . . . . . . . 

. : c.>-··;·::C:-';:~~'. PAl.JL·J. FISHMAN•·:·· . 
. . • .: .· . · . i:Iriited: States! Attorney 

District ofNr Jersey 

·ALLA.NUROENT •. 
-.· • Assi~~t Uni~ed Stat~s· Attorney : 

DiStricf ofNdwJ~rsey . 
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. i . . ... . . . ... 
Sipl\turoPagoforff a~ural Resouree R~t<)~tion Goti.ient J»cree regar<lirigUie At»eri.can (Jyanami4 

· Superfi.tnd Sit¢ ! 
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• 

Signature• P~ge:for ·~aturtll .lleso\lrce• R~t~~tion Consent.Q~~ree regarding th~ .• Arn~rican. 
Cyl!nanJid ~Uperfund Site . . . . • .. • . . . . /.. • • I ··..... .. . ... ••• . ..• . . .•••...... 

... ... .. .. .. . : .. , .....•. " . 

CHRISTOPHERS~ PORRINO 
.· . . ··:· ·· .•. · .... ·f:· · ... ·· ·.:·.:· .. :• :·:. >.· .. ' .. . .. .: ' ' 

A ... : TT.... .· .• o:R: .. N~Y ... :. ·. G .. J•: .. · .. ·. ll. ·:N ... ·:·: ... ~)..t,µ,··· ... ·• ()F N ... ·.··E·.·:·· •• W ...... ·· ·JER.SEV .. : . ' . . . . . . . . 

Case 3:16-cv-07219-AET-LHG   Document 9   Filed 02/01/17   Page 33 of 34 PageID: 185



0~.· 

.•Signature.Pa~e.fo~·~aturf\l·•R.e$ourc~·Re$tPr~tion·Cd1lS~ntDec.ree.·i:eg~irding;the··American 
Cyanamid Sup~rfunq Site ! · · · · 

Date 

AgentAuthorizeg to.. Accept· ~ervice 
on l:lf!haJfofAbove~sig"1ed Patty: 

l200222.@WASSR02A ·MSW 

FOR WYETH HOLD 

I ;/ 
Signature: +j -+rE~--'*4---....;..;;..;,~~.,,;..,.....;.....;;;= 

.· .. I 
:~rintNa.me: f µgla.s. .•• ~ Lankl~r 

Titl~: · rce ~s.ident 
Addr'eSs~. Wy~tbHoldings LLCc/o<Pfizerlne. ! .. ········. < ..... ··.···· ·.· ............. . 

2 .• 35 East 421Ml Street 
I 
I:. :.···· ... , .. ·>·· ... • · .. •.•· 
NewYork •. NY tOQlT 

Aciqr¢~~: 1536 Ivlajn S~et 
' Readfield. ME Q43S5 
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