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SENATE 103-80

CONVENTION ON BIOLOGICAL DIVERSITY |

JuLy 11, 1994 —Ordered to be printed -

Mr. PELL, from the Committee on Foreign Relations,
- submitted the following -

REPORT
together with

MINORITY VIEWS

[To a_ccompany.'l‘reaty Doc. 103-20}

The Committee on Foreign Relations to which was referred the
nvention on Biological Diversity, with Annexes, done at Rio de
neiro June 5, 1992, and signed by the United States in New York
‘June 4, 1993, having considered the same reports favorably
sreon without amendment and recommends that the Senate give
dvice and consent to ratification thereof, subject to the seven
derstandings as set forth in this report and the accompanying
solution of ratification.
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1. PURPOSE

The purpose of the Convention is to establish a global framew
for the conservation, sustainable use, and fair and equitable s}
ing arising out of the utilization of genetic. resources. :

II. BACXGROUND

Biological diversity, frequently referred to as “biodiversity”, is:
variability. of life in all its forms, levels, and combinations. It
be organized into three broad levels: ecosystem diversity, referri
to the variety and frequency of various types of ecosystems; spe
diversity, referring to the variety and frequency of various spec
and genetic diversity, referring to the variety and frequenc;
genes. ' : _

Estimates of the total number of species in the world range fro
10 to 100 million, of which only approximately 1.5 million h
been cataloged. The vast majority of these species are believe
be in tropical rainforests. For example, a survey of 1 acre plot
the rainforests of Peru found an average 300 distinct tree spe
per acre; by contrast, the entire continent of North America has a
proximately 700 native tree species. :

Rainforests are, however, not the only biologically rich areas 2
indeed other areas may be richer in particular classes of speci
- Coral reefs, for example, are home to thousands of nautical species
while much of the biodiversity used for agricultural purposes (¢
scribed below) is found in temperate regions. | ]

Increasingly, biologically rich areas are being disturbed or de
stroyed as a result of unsustainable economic development pat
terns. This has accelerated the loss of biological diversity far abov
natural levels that result from evolutionary change. Recent esti
mates put the rate of global rainforest loss at roughly 142,000 hee--
tares per vear, or roughly the area of one football field every se¢c- = -
ond. L
A 1987 Office of Technology Assessment report, “Technologies To .
Maintain Biological Diversity”, stated:

Since life began, extinction has always been a part of
evolution. Mass extinctions occurred during a few periods,
apparently the results of relatively abrupt geolegical or cli-
matic changes. * * * But now * * * there is evidence that

- the world may be entering another period of massive re-
duction in diversity. This time, humans are the cause, and .,
it appears that the consequence will be loss of a substan- |
tial share of the Earth’s valuable resources.

‘The precise implications of biodiversity loss are difficult to a
sess, in large measure because nothing is known about the vas
majority of species believed to exist, much less many of those tha
are being lost. Nonetheless, a brief review of just a few examples:
of the importance of biclogical diversity provides a notional ref:
erence point for considering the potential consequences of its loss..

‘At the genetic level, diversity is essential to the maintenance of
healthy, viable species that can adapt to changing environments. In
agriculture, for example, specific genes may be introduced into
crops to reduce their vulnerability to pathogens. In the case of to-
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es, the OTA reports that resistance to 15 serious diseases has
en bred into domesticated varieties from their wild relatives.
Genetic manipulation can also be used to increase crop yield. Ac-
ing to the OTA report, yields per unit area of rice, barley, and
beans in the United States doubled between 1930 -and 1980;
ring the same period, corn, sorghum, and potato yields more
an quadrupled. At least half of these increases can be attributed
“tant breeders’ use of genetic diversity. -
- the species level, loss or depletion of a single species can have
gnificant adverse offects on entire ecosystems (such species are
equently referred to as “keystone species”). In the Antarctic for
instance, krill form the basis of the food chain that supports vir-
jally all higher life forms in the region. Depletion or loss of krill
~duesto ozone depletion or overfishing would, thus, damage the en-
+tire;Antarctic ecosystem.

At the ecosystem level, loss of diversity can significantly impair
“ecological processes of environmenta! and economic benefit. For ex-.
-ample, wetlands play & key roie in the breeding, feeding and migra-
~tion of numerous waterfowl: they alsc suppor: commercial fishing.

&

‘According to the OT4. report cited earlier, ‘ghout two-thirds of the

ajor U.5. commercial fish, crustaceal, and mollusk species de-
end on estuaries and salt marshes for spawning and nursery habi-

oss of Dbiological diversity can have important medical con-
nences. Loss of species may. result in the loss of valuable medi-
models in the development of treatments or cures for human
eases. Sharks, for example, appear to be virtually immune. to
icers and infections. Armadillos, on the other hand, are one of
v two animal species known to contract leprosy. Both can serve
search models in the development of cures. ‘
nother level, species extinction may result in the loss of po-
ial new medicines. By one estimate, at least 25 percent of the
scriptions dispensed in the United States from 1959 to 1980
ained active ingredients extracted from plants. Purified ex-
from the tropical rosy periwinkle, for example, are now used
he treatment of breast cancer, Hodgkin's disease, and acute
dhood leukemia. Nonetheless, deforestation in Madagascar
ens the existence of the rosy periwinkle in the wild and it is
grown on plantations. ’
ol is another example of an anticancer drug derived from
s. Taxol is derived from the bark of the Pacific yew tree and
he-most effective current treatment for ovarian cancer. Deforest-
n in the Pacific Northwest, however, has significantly reduced
supply of yew trees. - .
.third, and far more commonplace, drug derived from plants is
in. The active ingredient in aspirin was originally derived
m a substance in the bark of the willow tree.
hese are just a few examples of the importance of biological di-

III. ORIGINS OF THE CONVENTION

the early and mid-1980’s, as awareness about the implications
odiversity loss grew, a variety of proposals were put forward
rengthen international efforts to protect biological diversity.
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Some proposals focused, for example, on conservation, while otlie
focused on sustainable use, while still others dealt only with in
conservation. Gradually, support for these proposals coalesced
support for a global convention that would address biological d
sity in a comprehensive manner. This is reflected in the Con
tion’s three objectives discussed later in this report. :

Formal negotiation of the Convention began in February
with the goal of completing negotiations in time for the United
tions Conference on Environment and Development in June

Like the negotiations that were taking place concurrently o
United Nations Framework Convention on Climate Change, th
gotiations on the Convention on Biological Diversity were hig
contentious and plagued by tensions between developed and dex
oping nations. Developing nations were generally reluctant t
sume broad new obligations to conserve their biological diver:
without the provision of financial resources to support those obli
tions. These nations also wanted greater control over the finan
institution(s) to provide those resources. than they had in-.
Bretton Woods institutions. o

In addition, developing nations wanted the Convention to-fo
not only on the conservation of resources, but also their use:
sccess to the benefits of that use. In particular, some. develop
nations saw the Convention as a tool to gain access to technologi

and biotechnology companies. Many of these companies had stru
gled in the mid- and late-1980’s to strengthen international stan
ards for the protection of intellectual property rights through dis-
cussions in the Uruguay round at the General Agreement on T
iffs and Trade. o : S
Despite these tensions, the biodiversity negotiations received con=
siderably less political and media attention than the Climate Con-"
vention in which the stakes in the sutcome were generally viewed:
to be far higher for the developed nations in general and the Unit-
od States in particular. As a result, high-level U.3S. policymakers
did not focus extensively on the Convention before the final nego-
tiating round in May 1992. During those negotiations, the United:
States gained substantial ground, but was unable to obtain all the:
changes in the text that it had sought. As a resuit, the United
States issued a declaration’ at +he conclusion of the negotiations:
identifying a number of areas in which the Convention was unsat- "
isfactory, including its treatment of intellectual property rights; fi
nances, and technology transfer. ;
Several weeks later at the Earth Summit, the administration an
nounced that it would not sign the. Convention, triggering wid
~ spread condemnation from some quarters and applause from ot
ers.
The Clinton administration shared the Bush administration
concerns about ambiguities in the Convention’s text. Upon takin
office, it initiated a review of U.3. options with respect to the Con=
vention. Working with a group .of individuals from the pharm
ceutical and biotechnology industries as well as representatives
from various environmental groups, the administration developed
series of understandings relating to the Convention’s treatment
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ntellectual property rights and finances in particular that were
generally agreeable to the partlmpants The United States signed
the Convention on June 4, 1993, in New York.

IV. MAJOR PROVISIONS

_ The Convention that emerged from these discussions is 2 frame-
~work document that contains general obligations and allows broad
national discretion in its implementation. The Convention has
.three objectives: the preservation and conservation of biological di-
" wyersity and the eguitable sharing of benefits arising from its use.
" The Convention establishes @ series of obligations to achlew_
" these objectives. The early articles in the Convention (articles 5-
'»?H and 14) deal Drimafi}; with the preservation and conservation
of bielogical diversity. They obligate Parties to take stepe to iden-
tify and monitor mo};@mbal diversity, promete in sitv and ex sitv
conservatior, promote public education on the benpefits anc usec
thereci, and es ‘Tahlis'i procecures for environmental impact assese-
ment. In most instances, these @bhaauans are gualifieg, @mw ting
‘Parties m unaemaﬁa such: measures “as far as mcsvmﬂ and as ap-
propriate.”
Articles 15, 16, and 19 address the issues of access to genetic re-
. -sources, access to and transfer of technology, and the handling of
L biotech’.nology and distribution of its benefits respectively. The lat-
ter two pmmswns were parmcularly controversial. Concern was ex- -
~ pressed that portions of article 16 could undercut intellectual prop-
* serty rights protections while portions of article 19 could be inter-
- ipreted to compel transfer of technology. The administration pro-
. -posed to address these concerns through a series of understandings
* 0 be included in the accompanying resolution of ratification. These
. issues are discussed in greater detail in the section-by-section anal-
-*ys1s
 Articles 20 and 21 address financing for developing countries to
'1mplement their obligations under the Convention. These provi-
sions too were controversial. Developed nations were concerned
that the Convention could be read to cede control of the Conven-
~ tion’s financing mechanism to developing countries. The adminis-
- tration propesed to address these concerns through an understand-
ing to article 20 and two understandings to article 21. These are
.. described in greater detail in the section-by-section analysis.
« Articles 23-25 establish the Convention’s various institutions.
i Article 23 establishes the Conference of the Parties which will
- serve as the governing body for the Convention. A number of issues
that will be important to the Convention’s operation are not con-
. tained in the treaty itself, but are deferred to the Conference of the
' ]Partles including that body’ s rules of procedure.
“Article 24 establishes a Secretariat to support the Conference of
' the Parties. Article 25 establishes a Subsidiary Body on Scientific,
- ‘Technical and Technological Advice to.provide advice to the Con-
;-;"'ference of the Parties.
g d Article 27 estabhshes the Convention’s dispute settlement proce-
ures,
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V. SECTION-BY-SECTION ANALYSIS

Article 1 states the Convention’s three objectives: “the conser
tion of biological diversity, the sustainable use of its compone
~ and the fair and equitable sharing of the benefits arising out of
utilization of genetic resources and by appropriate transfer of
evant technologies, taking into account all rights over those:
sources and to technologies, and by appropriate funding.” ’
Article 2 contains definitions. Notably, qualifying terms °
phrases that appear frequently in the Convention—such as “ap
priate”, “fair and equitable”, and “as far as possible and ap
priate”—are not defined.
~ Article 3 repeats verbatim a principle from the Declaration of
1972 United Nations Conference on the Human Environment
says that states have the sovereign right to exploit their OWIL. T
sources pursuant to their own policies as well as the responsibili
to ensure that activities within their jurisdiction do not damage
~ anvironment of other states or the global commons.

Article 3 Understanding .

The Department of State recommends that the following un
- standing be included in the United States instrument of ratifi
tion with respect to article 3: '

The Government of the United States of America under-
stands that Article 3 references a principle to be taken into
account in the implementation of the Convention.

any area within or beyond a Party’s territorial limits with respec
f;Pq processes and activities under the jurisdiction or control of..

arty. ' : N

Article 5 obligates Parties to cooperate with each other, or with: *
appropriate internstional organizations, in conserving and provid-
ing for the sustainable use of biological diversity in areas peyond’
national jurisdiction. o

Articies 8-14 address national measures for the conservation and:
sustainable use of biological diversity. Article § obligates Parties to:-
develop national plans, sirategies, or programs fo ihis end. Article:
7 obligates Parties to ideniify and moniier biological diversity and.
to identify processes and activities likely to have significant ad
verse impact on biological diversity. Articie 8 obligates Parties t
support in situ conservation of biological diversity, for sxample -
through the establishment of protected areas and the rehabilitation:
and restoration of degraded ecosystems. Article 9 obligates Partie
to support ex situ conservation of biological diversity. Article 10 ob-
ligates Parties to promote the sustainable use of components of bioz >
logical diversity, for example by integrating this objective in na- |
tional decisionmaking processes, and by encouraging cooperation
between government and private sector institutions in developing
methods for sustainable use of biological diversity. Article 11 obli-
gates Parties to adopt economic and socially sound measures that |
act as incentives for the conservation and sustainable use of the
components of biological diversity. Article 12 obligates Parties to ;
promote research and training that promotes that conservation and




sustainable use of biological diversity. Article 13 obligates Parties
o promote better understanding of biological diversity, its impor-
tance, and its uses. _ ‘

Article 14 relates to environmental impact assessment and miti-
gation procedures. Paragraphs (1) (a) and (b) obligate Parties to in-

oduce procedures to ensure that the impacts on biological diver-
sity: of activities carried out by the Party are considered with a
iew to minimizing any adverse impacts. Paragraphs (1) (¢) and (d)
relate to notification of nations likely to be affected by the
transboundary impacts on biological diversity of a Party's activi-
ties. Paragraph (1)(e) obligates Parties to promote natienal and en-
courage international cooperation in centingency planning in the
event of emergencies that present 2 grave and imminent danger ic

“biological diversity. Articie 14.2 obligates Parties fo examine “the

-igsue of liability and redress” afier completion of studies.

Article 15 sets forth rights and obligations with respect to acces

- 40 genetic resources. Paragraph (1) recognizes Parties’ sovereign

‘rights tc determine access to genetic resources within their juris-
~diction. ' _
‘Paragraph (2} establishes two obligations. First, Parties are obli-

- gated to “create conditions ic facilitaie access {o genelic resources

for environmentally sound uses by other Contracting Parties.” This

.:appears to creaie an inceniive for countries to become Parties to
*:the Convention in order to gain access to genetic resources for envi-
. sronmentally sound uses, but the Convention does not define what
"‘those uses are, nor does it define what conditions should be cre-
-sated. Further, Parties are obligated not to impose restrictions that
run counter to the objectives of the Convention.

.. Paragraph (3) establishes that articles 15, 16 (access to and
ansfer of technology), and 19 (handling of biotechnology and dis-
tribution of its benefits) apply only to genetic resources obtained le- -
gally after the convention’s entry into force. ,
- Paragraph (4) provides that access to genetic resources shall be
n mutually agreed terms and subject to the provisions of this Ar-
cle.” Paragraph (5) provides that access to genetic resources shall
be subject to prior informed consent, unless otherwise determined. .
Paragraph (6) obligates Parties to try to involve countries provid-
ing genetic resources in the research based on those resources, and
where possible to conduct such research in the source country. This
provision appears to apply to federally supported research of a
Party, while a subsequent Article applies to all research.

- Paragraph (7) obligates Parties to take appropriate steps, “with
the aim of sharing in a fair and equitable way the results of re-
search and development and the benefits arising from the commer-
cial and other utilization of genetic resources with the Contracting
Party providing such resources.” The Convention further stipulates
hat, “(s)uch sharing shall be upon mutually agreed terms.” :
- Article 16—access to and transfer of technology—is one of the
most controversial provisions in the Convention. The circular cross
referencing in the Article’s subsections reflects the move and.
counter-move of developed and developing countries during the ne-
gotiations. The United States and some other developed countries
were anxious to ensure that the Convention neither contained com-
“pulsory technology transfer provisions, nor undercut efforts to en-

0




hance intellectual property rights protections under discussion i

the Uruguay Round of the General Agreement on Tariffs ang
Trade. Conversely, many develg

ing countries sought to ensu
that the Convention contained ] :

Lhe recisely such provisions. As a re
sult, it is likely that the precise . o .

1 meaning of article 16 will be estab
lished through precedents creg e i i

mentation, to be debated and 5
ference of the Parties (COP) to
provisions on the COP are discussed later.)

Article 16.1 obligates Parties, subject to the remainder of articl

18, to “provide and/or facilitate access for and
Contracting Parties” of i

fair ‘and most favorable terms, including o

concessional and preferential terms where mutually agreed; an
where necessary, in accordance with the financial mechanism e
tablished by Articles 20 and 21.” -

terpretation of this phrase.

Paragraph 2 further states, “In the case of t
patents and other intellecty
transfer shall be provided o
sistent with the adequate
property rights.” The referenc
serted at the insistence of ¢
to negotiations on Trade-
Rights {TRIPs} in the GATT
which the United |

echhoiogy subject to

TRIPs sgreement.
To adgg further confusion, the newt senience in varagraph 2 of ar-

dele 18 qualifies this seeming sndorsement of inteileciual nroperty

Tights protection: “The apblication of this paragravh shall be con-

sistent with paragrapns §, 77 Ag

below, paragraph 5 could be

intellectual property rights.

Paragraph 3 obligates Parties i take measures with the aim

that Parties providing genetic resources are

: v : sary through the Conventien’s financial
mechanism, and consistent with international law and paragraphs
4 and 5 of the Convention. In essence, this provision obligates Par-

ties to create a framework to facilitate such technology transfer,
but does not require such transf

) ers. ' _
Paragraph 4 obligates Parties to take measures aimed at facili

tating developing country access to joint development and transfer

of technology referred to in paragraph 1. As with the previous
- paragraph, this paragraph

al property rights, such access and”
n terms which recognize and are con-
and effective protection of intellectual
e to “adequate and effective” was in- ~
he United States to tie this provision -
Reﬁated Aspects of Intellectual Property

e _round and fo establish standards fo -
~taies wouid hold Parties even absent the ZATT -

does not require technology transfer,

4, and 5 beiow.” As will be discussed
interpreted to undermine protection of |
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rather obligates Parties to establish a framework under which
could take place. The administration looks to this paragraph to
tablish the U.S. Government’s obligations on technology transfer
-a-vis the private sector.

Paragraph 5 states that the Parties recognize that intellectual
operty rights may have an influence on the implementation of
e Convention and that they shall cooperate on this issue subject
to'national legislation and international law with the aim of ensur-
g that such nghts “are supportive of and do not run counter to
its objectives.” This could be interpreted to subordinate protection
of intellectual property rights to fulfillment of the Convention’s ob-
jectives which include providing “fair and equitable sharmﬂ" of the
-'-“i“ibeneﬁts arising out of the utilization of genetic resources.”

';‘.Artwle 16 Understanding: Access to and transfer of technology

. In order to clarify the U.S. interpretation of article 18, the ad-
- ministration has recommended that ‘the following undﬂrszan&mc’ be
: mchzdﬂd ir: the U.S. instrument of ratification:

t is the understanding of the Government of "&he United
States of America with respect to provisions aadressmc' ac-
Cess to and transfer of technology that:

. “fair and most favorable terms” in articie 16(2)
. means terms that are voluntarily agreed to by all par-
ties to the transaction; b. with respect to technology
subject to patents and other intellectual property
rights, Parties must ensure that any access to or
transfer of technology that occurs recognizes and is
- consistent with the adequate and effective protection
of intellectual property rights, and that article 16(5)
does not alter this obligation.

rticle 17 obligates Parties to facilitate the exchange of informa-
. from publicly available sources. In addition, it provides a
exclusive list of types of information to be exchanged

‘Article 18 obligates Parties to promote international scientific
nd technical cooperation in the field of conservation and sustain-
ble“use of biological resources. Article 18 provides for the Con-
rence of Parties to determine, at its first meeting, how a clearing-
ouse to support this cooperation should be established.

Article 19—handling of biotechnology and distribution of its ben-
fits—is another of the more controversial and opaque articles in
e Convention. As with article 16, the practical implications of the
icle will have to be defined over time by the actions of the Con-
rence of the Parties, for the Convention itself is vague.

e first paragraph obligates Parties to take appropriate legisla-
ve, administrative or policy measures “to provide for the effective
ticipation in biotechnological research activities by those Con-
cting Parties, especially developing countries, which provide the
etic resources for such research, and where feasible in such
tracting Parties.” Unlike Article. 15(6) the paragraph applies to
oth public and pnvately funded research.
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Article 19 Understanding: Conduct and location of research bas
on genetic resources _ . :

In order to clarify the United States’ interpretation of this par.
graph, as well as article 15(8), the Administration recommends
that the following understanding be included in the United States.
instrument of ratification: ' S

It is the understanding of the Government of the United
States of America with respect to provisions addressing
the conduct and location of research based on genetic re-
sources that: '

a. Article 15(6) applies only to scientific research
conducted by a Party, while article 19(1) addresses
measures taken by Parties regarding scientific re-
search conducted by either public or private entities.

b. Article 19(1) cannot serve as a basis for any Party
to unilaterally change the terms of existing agree-
ments involving public or private U.S. entities.

Paragraph 2 of articie 19 obligates Parties to take all practicable

measures to promote and advance priority access on a fair and eg-

uitable basis by Contacting Parties to the results and benefits aris-

ing from biotechnologies based upon genetic resources provided by

those Contracting Parties. The provision of these results and bene:-
fits is qualified to be on mutually agreed terms. This paragraph, = .
again, reflects the conflicting negotiating objectives of developed =

and developing countries.

Paragraph 3 provides that the Parties shall consider the need for = |

and modalities of a protocol on the safe transfer, handling, and use
of living modified organisms. The biotechnology industry opposes
negotiation of such a protocol. '

In its letter to the Committee, the Biotechnology Industry Orga-
nization (BIO) stated, “(w)e urge the Senate to obtain a second as-
surance, i.e., that the United States will not seek, and will in fact
oppose, the development of a biosafety protocol under the conven-
tion.” In its Latter of Submittal accompanying the Convention, the
Department of State noted: _ :

#oE ok sl

_ , the United States does not believe that a proto-
col on biosafely under this Convention is warranted. How-
ever, should discussions on this issue proceed, the United
States, in close cooperation that the U.S. biotechnology in-
dustry, will work to ensure that any biosafety regime that
may arise from the Convention is scientifically based and
analytically sound.

Paragraph 4 obligates Parties to provide information on their na-
tional measures related to biosafety as well as information on the
potential adverse impact of specific organisms. o

Articles 20, 21, and 39 relate to financial issues and were some
of the most hotly disputed sections in the negotiation of the Con-
vention. Developing countries sought the establishment of a finan-
cial institution independent of the Bretton Woods institutions and
under the sole authority of the Conference of the Parties to the
Convention where they would likely enjoy a majority. Developed
countries, by contrast, wanted the Global Environment Facility

2
w}
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EF) to be the Convention’s funding institution. The GEF is joint-
‘operated by the World Bank, the United Nations Development
. “Programme, and the United Nations Environment Programme and
"+’ operates with a significantly greater degree of control by the devel-
oped countries. Recently the Parties to the GEF completed negotia-
ions to restructure the facility.
Article 20, paragraph 1 obligates Parties to provide financial sup-
port and incentives to carry out activities in support of the Conven-
n. :
Paragraph 2 requires developed country parties to provide new
and’ additional funding to cover the “agreed full incremental costs”
-developing country efforts tc meet their obligations under the
onvention. The phrase “new and additional” refers to resources
- -above and beyond existing bilateral and multilateral assistance.
" These resources will be provided for assistance programs that have
‘been agreed upon between the developing country party and the in-
~ sstitutional structure established to provide such assistance.
" Paragraph 2 requires further that such assistance be provided
“in accordance with pelicy, sirategy, programme priorities and eli-
. gibility criteriz and an indicative list of incremental costs estab-
‘lished by the Conference of the parties.”
. Paragraph Z provides further that the first meeting of the Con-
ference of the Parties shall establish the list of developed country
donor nations as well as such other nations that voluntarily as-
sume the financial obligations of the developed countries; this is an
oblique reference to Eastern European nations and the new inde-
" ‘pendent states. The Convention provides for the periodic review of
+this list by the Conference of the Parties, but offers not criteria
.»within the Convention itself for categorizing countries as “devel-
- +oped” or developing.” - '
= Finally, paragraph 2 provides that implementation of the com-
. mitments shall “take into account the need for adeguacy, predict-
 ‘ability and timely flow of funds and the importance of burden-shar-
- ing among the contributing Parties included in the list.”

" Article 20 Undersianding: Costs

-+ In order to clarify the United States understanding that both the

. costs and the proposed assistance program must be agreed to, the
Administration recommends that the following understanding be
included in the United States instrument of ratification: '

It is the understanding of the Government of the United
States of America that, with respect to Article 20(2), the
financial resources provided by developed country Parties
are to enable developing country parties to meet the
agreed full incremental costs to them of implementing
measures that fulfill the obligations of the Convention and
to benefit from its provisions and that are agreed between
a developing country Party and the Institutional structure
referred to in article 21.

. Paragraph 3 provides that developed country Parties may also
provide financial resources to implement the Convention through

' bilateral and regional channels as well as multilateral channels
1 outside the financial mechanism established in the Convention.
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Paragraph 4 simply states that the extent to which developing
countries can implement their obligations under the Convention
will depend on the availability of financial resources for this pur:
pose. The paragraph notes further that for developing countries;
economic and social development and the eradication of poverty are
“overriding” priorities. . . S

Paragraphs 5-7 note the particular needs of least developed
countries, small island states, and environmentally vulnerable
countries. These provisions could be used by these countries
argue for preferential treatment; however, it is unclear how
Conference of the Parties will interpret these provisions, part
larly since many developing countries themselves appear-to be op
posed to preferential treatment for the classes of countries ref
erenced in these paragraphs. _

Article 21 establishes the financial mechanism to provide assist
ance under the Convention. Paragraph 1 was particularly con
troversial. It provides that assistance through the financial mech
nism shall be on a grant or concessional basis and that the mecha
nism “shall function under the authority and guidance of, and.b
accountable to, the Conference of the Parties for the purpose
this Convention.” : '

This provision introduces the potential for signiﬁcant'tenéion.-{bea.*rj*
tween the Conference of the Parties and the governing body of the:
GEF over their respective roles and authorities. As noted earlier; -

an agreement to restructure the GEF was concluded recently. That' :
agreement requires that decisions requiring a formal vote shall be-:

taken by a double weighted majority, requiring an affirmative vote-
representing both a 60 percent majority of the total number of Par:
ticipants and a 80 percent majority of the total contributions. '

Article 21 Understanding: Interpretation of the term “authority”

The Admimstrajtien recommends that an understanding be in=-
cluded in the resolution of ratification fo clarify the United States:
interpretation of the term “authority” as follows:

T i@

B . e .y
he undersianding of o
N ] .

Sl

the financial - reiates o
nurneses of the Convention, the peolicy, strategy, program
priorities and eligibility criteria relating fo ihe access fo
and utilization of such resources.

Further, paragraph 1 provides that the Conference of the Parties
“shall determine the policy, strategy, programme priorities and eli- |
gibility criteria relating to the access to and utilization of such re-

sources.”

Paragraph 1 also provides that the Conference of the Parties will
determine periodically the amount of resources needed, bearing in:.
mind the need for predictability, adequacy and timeliness referred -
to in article 20(2). A number of developed countries were, and are, |
concerned that this last provision could be interpreted to require
compulsory contributions to the GEF and to set the overall funding .

levels for the GEF. As a result, at the time the negotiations on the
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snvention were concluded, 19 countries?® released a common dec-
tion stating that the decision of the Conference of the Parties
“apply only to the “amount of resources needed” and not “the
xtent or nature and form of the contributions of the Contracting

artles

ticle 21 Understanding: Conference of the parties and “amount of
resources needed”

e Administration recommends that the following understand-
g related to article 21(1) be included in the instrument of ratifica-

The Government of the United States of America under-
stands that the decision to be taken by the Conference of
"'the Parties under article 21, naragraph 1, concerns “the
amoum of resources needed” by the financial mechanism,
.and mm rm*‘hmv in article 20 or 21 aumomzes the Con~
ference of the Pa"mﬂs te taks decisions concerning the
amount, namre frequency or size of the contributions of
‘the Parties. to the institutional structure.

#Article 22 establishes the relationship between the Convention
d existing international agreements, including the United Na-
tions Convention on the Laws of the Sea. The article provides that
he Convention shall not affect the rights and obligations of Parties
tablished in existing international agreements, to the extent that
e exercise of those rights and obligations do not cause serious
age or threat to biological diversity.

1 the Letter of Submittal accompanying the Convention, the De-
tment of State notes that, “(t)he United States is aware of no
eement to which it is a Party, including those reiating to the.
tection of intellectual property rights, the exercise of which
ld cause serious damage or threat to biological diversity and

ild therefore be affected by this paragraph.” '

er-rstandzn‘g regarding sovereign immune vessels

he Administration recommends that the following understand-
be included in the United States instrument of ratification to

ify the application of the Convention to sovereign immune ves-

- The Government of the United States of America under-
stands that although the provisions of this Convention do
not apply to any warship, naval auxiliary, or other vessels
or aircraft owned or operated by a State and used, for the
‘time being, only on government noncommercial service,
‘each State shall ensure, by the adoption of appropriate
.measures not impairing operations or operational capabili-
ties of such vessels or aircraft owned or operated by it,
that such vessels or aircraft act in a manner consistent, so
far as is reasonable and practicable, with this Convention.

hose countnes are: Australia, Austria, Belgium, Canada, Denmark, Finland, France, Ger-
any, Greece, Italy, Japan, Malta, the Netherlands, New Zealand, Port.ugal Spam, Switzerland,
he United Kxngdom, and the Umted States.
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Article 23 establishes the Conference of the Parties (COP); . the
governing body for the Convention. It provides that the COP shajl
meet within 1 year of the Convention’s entry into force and there.
after at intervals to be determined by the COP. (That meeting ig°

scheduled for November 28 through December 9, 1994.) Lo
It is noteworthy that a number of decisions central to the Con- .
vention’s operation are not contained in the treaty itself, but de. -
ferred to the COP. These include: examining liability and £Oms= .
pensation issues for damage to biological diversity; at its first meet:.
ing determining how to establish the clearinghouse mechanism dg
scribed in article 18(3); considering the need for a protocol..on
biosafety; at its first meeting, establishing a list of developed coun
tries for purposes of the Convention’'s funding mechanism, and re:
viewing that list thereafter; deciding what institution should carr
out the operations of the financial mechanism; and, at its first
meeting, determining the policy, sirategy and programme priérities:
for access to financial resources made available under the Conven-. -
{ion. : : R
As one of its first and most important issues, the COP must es- =
tablish its rules of procedure. These rules will, in large measure; .
determine the United States influence on. the COP in addressing
the range of issues outlined above as well as other issues within |
the COP’s competence. A number of developed nations that signed .
the Convention at the Farth Summit made clear that they had con- -
cerns with the Convention as drafted, but that they planned fo use.
the rules of procedures o protect and advance their interests. For
example, the United Kingdom strongly supports adoption of con-
sensus rules on financial decisions. The Convention provides that
the rules of procedure for the COP and any subsidiary bodies ¢re-
ated shall be adopted by consensus. U.1V. practice to date has been
to define consensus as an absence of objections; however the ferm:
is not defined in the Convention iiself - '

sriicie 23 provides

ks

nail be responsidle o

ning =such subsidiary |

4 andertaking
i 2k

y for such status for the U, s special--
e Internationai Atomic Energy Agency, as well
28 any siate not Party to the Convention. In addition, “anv other
‘body or agency, whether governmental or nongovernmental, guali-
fied in the fields relating to conservation and sustainable use of bi-
‘ological diversity” may be represented as an observer subject to ap--
proval by the COP. _
Article 24 establishes a Secretariat to support implementation of
the Convention, including servicing the meetings of the COP, per-
forming any funections assigned to it by any protocols, and perform-
ing such other functions as it may be assigned by the COP. Fur-
ther, article 24 provides that at its first meeting the COP shall des-
ignate the Secretariat from ameng existing competent international
organizations.
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Article 25 establishes a Subsidiary Body on Scientific, Technical,
d Technological Advice to provide the COP and any other sub-
diary bodies éstablished with timely advice on the implementa-
on of the Convention. Under the authority and in accordance with
guidance from the COP, functions of the body include providing sci-
ntific and technical assessments of the status of biodiversity; pre-
paring assessments of the effects of measures taken to implement
the Convention; and, the providing advice on scientific Programs
and international cooperation in research and developmenst related
“to the conservation and sustainable use of biological diversity. _
 Article 26 obligates each Party, at intervals to be determined by
<the COP, to present to the COP reports on measures it has taken
-to implement the Convention along with an assessment of their of-
fectiveness iv: meeting the Convention's objectives.

P - :

~ORVenuen s dlgpute esetiiement proce-
ban ¢ resoive di : g

PP

CIATEIOE: K
: 1 Broviges ‘
‘resolution, Parties may in writing elect either arbitration in zecored.

o LFE & Sl

- purposes of compuisery dispuie

ence with procedures described below or submission of the dispute
" to the International Court of Justice, or both. In the event Parties
‘to a dispute have chosen different fors for compulsory digpute resc-
.+ “lution, paragraph 4 provides that conciliation procedures described
“below will be used, unless the Parties agres otherwise. Parties are
.. not, however, required to submit to compulsory dispute resolution
iprocedures at all if they do not want to do sc. '
.. - Paragraph & provides that the dispute resolution procedures in
. the Convention shall apply with respect to any protocols adopted,
-unless otherwise stated in such protocols. , Lo
- Articles 28-30 enumerate the procedures for the adoption of pro-
-tocols, the amendment to the Convention or Protocols, and the

- adoption and amendment of Annexes. With respect to the adoption -
+0f Protocols, the Convention merely states that they shall be adopt-
—ed by the COP, but does not establish any voling criteria.

.- Article 29 provides that with respect to adoption of amendments
-to the Convention or Protecols, “every effort” shall be made to
creach’ consensus, but that if such efforts have been exhausted,
‘amendments would be adopted by a two-thirds majority vote of
~Parties present and voting. Unless otherwise provided in a Proto- -

. ccol, such amendment would enter into force 90 days after the re-

“yceipt of at least two-thirds of the Parties to the Convention or the
Protoecl. Such amendments would not be binding on countries that
did not sign or ratify such amendments. : '
Article 30 provides that annexes shall be considered an integral
part of the Convention or Protocol and shall be restricted to proce-
dural, scientific, technical and administrative matiers. Annexes
‘and amendments to annexes ‘would be adopted pursuvant to the
same procedures as amendments to the Convention or Protocols.
AN annex Or amendment to an annex would enter into force within
one year of its adoption by the COP; during this time, Parties un-
éx?}?ile fm- approve the annex are obligated to notify the depositary of
-this fact. ‘ - '
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Article 31 provides that each Party shall have one vote and tha
regional economic organizations—basically the European Union
may exercise its right to vote with a number of votes equal to th
number of its constituent members, provided that those member:
themselves do not vote. ' ;

Article 32 provides that States or regional economic integrati
organizations must become Parties to the Convention in order ¢
become Parties to any Protocols thereto. -

Articles 33-36 contain standard provisions on signature, ratifica:
tion, acceptance or approval; accession; and entry into force. The: -
Convention entered into force on December .19, 1933. '

Article 37 prohibits reservations to the Convention. .

Articles 38 provides that any time after 2 years from the date on
which the Convention has entered into force, a Party may with-
draw from the Convention; such withdrawal will occur 1 vear after
the Depositary has received notice of the Party’s intent. ]

Articies 39 designates the Global Environment Facility to be the
interim financial mechanism for the Convention, provided that the
GEF has been restructured in accordance with article 21. i

Articles 40 provides that the United Nations Environment Pro- - |
gramme shall provide the interim Secretariat for the Convention. &

Articles 41 provides that the Secretary General of the United Na- -
tions shall be the Depositary for the Convention and any Protocols.

Annex { provides an indicative list of components of biodiversity -
important to its conservation and sustainable use. It is referred to-
inarticle7. =~ '

Annex II, Part 1 establishes the arbitration procedures referred -
to in Article 27. Part I provides for a three member arbitral tribu- -
nal. Two members would be appointed by the two sides fo the dis-
pute and these two members would designate by common agree-
ments a third arbitrator to be President of the tribunal. The third
arbitrator shall not be a national of any of the parties to the dis-
pute. - o
The Annex provides that any awards made by the tribunal shall

ve binding on the parties to the dispute; no appeals are allowed un-
iess the Parties have agreed in advance to an appeilate procedure.
Part 2 establishes the conciliation procedures referred to in arti-
cle 27. It provides that a party to a dispute may request creation
of a conciliation commission. Such commission shail be composed of
five members with two members {0 be appointed by each of the two
sides of a dispute. These members would then choose a President.
The Commission would make its decisions by majority vote. Any
- proposals rendered by the Commission shall be considered by the

Parties in good faith. ‘ :

VI{ ENTRY INTO FORCE

The Convention entered into force on December 29, 1993, 30 days
after the deposit of the 30th instrument of ratification.

VIL UNITED STATES IMPLEMENTATION

The Administration has determined that existing law provides
sufficient statutory authority for the United States to meet its obli-
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ations under the Convention; as a result no new implementing
gislation will be necessary. : :
For example, U.S. obligations related to species and habitat con-
rvation are addressed by a variety of statutes, including the Ma-
e Mammal Protection Act: the Endangered Species Act; and the
arine Protection, Research and Sanctuaries Act; and the Coastal
one Management Act. -' _ _ '
 17J.S. obligations related to pollution prevention are addressed by
. -gtatutes, including the Clean Water Act, the Resource Conservation
' and Recovery Act, and the Ocean Dumping Ban Act. .

"15:S. obligations related to research activities are addressed by
. guch statute as the 1946 Research and Marketing Act, the National
. gaience Foundation Act of 1950, the Endangered Species Act, and

the Fish and Wildlife Act of 1956,

The Convention's education and

th
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Tre authority to conirol the tvansfer of technoiogy neld by the
1.8, -government is containec in such statutes as tne Federal Tecn-
notogy Transfer Act of 1686 and the Nationa: Compsuitiveness

| Technology Transfer Act of 1888,
. VIII. CoMMITTEE COMMENTS

- “The Committee on Foreign Relations strongly supports ratifica-
| «tion of the Convention on Biological Diversity. Earlier in this re-
rt, the committee noted just a few examples of evidence of in-
seased rates of loss of biological diversity and the possible con-
eqguences thereof. The United States is particularly vulpnerable to
ese losses as & nation that itself is not rich in biological diversity.
The committee believes that the Convention provides a sound basis
international efforts te address this pressing global problem.

Statements of support

The committee has received numerous statements of support for
énate advice and consent to ratification of the Convention. '

t the committee’s hearing, Senators Baucus (D-MT) and Chafee
:RI), respectively the chairman and ranking member of the Com-
tee on Environment and Public Works, testified in strong sup-
port of the Convention. The committee also heard from three wit-
esses who supported ratification of the Convention: Dr. Walter

id from the World Resources Institute, Ms. Lisa Conte on behalf
f'the Biotechnology Industry Organization as well as her own com-
ny, Shaman Pharmaceuticals, and Dr. George Albers-Schonberg
4 bahalf of the Pharmaceutical Manufacturers Association. These
- iatter two organizations represent approximately 630 companies.

- In addition, the committee received numerous letters in support
“of ratification of the Convention from a.wide range of organiza-
“tions. Letters have been received from the Biotechnology Industry
" Drganization; the Pharmaceutical Manufacturers Association; the
_ American Seed Trade Association, Inc.; Merck & Co., Inc.; the Unit-
ed States Council for International Business; the Biodiversity Ac-
. tion Network; the American Institute of Biological Sciences; the Ee-
' ological Society of America; the Animal Protection Institute; and
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. the Institute for Agriculture and Trade Pohcy These letters a
produced in an annex to this report. &
The Committee notes that not all supporters of ratlﬁcatmn _
ported each of the Understandings transmitted to the Senate:

- consideration for the resolution of advice and consent to

tion. In particular, concerns were raised about the Underst

requested related to Articles 3 and 22 of the Convention. - -

Zmportance of prompt ratification

The Committee on Foreign Relations strongly supports earl I
fication of the Convention on Biological Diversity. Prompt rati
tion is essential for the effective protection and advancement.
U.S. interests in the Convention. The committee notes thatiit
first meeting of the Conference of the Parties (COP) to the Ceon:
_tion is scheduled for November 28 through December ¢, 1994
order for the United States to participate in that meeting
Party, it must deposit its instrument of ratification by the
August.

Numerous important decisions are likely to be made &
meeting, including adoption by consensus of the rules of proc
adoption - of financial rules for the Convention’s Secretariat;!
mining how to establish the clearinghouse mechanism descnbe
article 18(3); establishing a list of developed countries for purp es
of the Convention’s funding mechanism; deciding which institu-
tional structure should carry out the operafmns of the financial
mechanism; and determining the policy, strategy, and program p
orities. for access to financial resources made available unde
Convention.

Prompt ratification is partlcularly important with respect to he
Convention's financial provisions. If the United States is not a:
Party at the first meeting, it ceuld not ensure that financial rules;f :
- for the Secretariat will mrowda for veiummr contributions or that
the budget will be ad&pted by consensus. The United States-could:

not ensure that the rules of procedure ier the COP will fully protect.
donor inieresis on decisions under article 21, paragrapns (1) and:
{2). Further, the United States would not be able to piay a 1ead_.1ngsf-
role in the selection of the GEF and in developing its DI‘IOX‘HI&S - eli- -
- gibility criteria, negotiating a cooperative Memorandum of Under-
standing with the GEF, determining incremental costs, and deter-
mining amount of resources needed. i

Only as a Party will the United States be able to wield maximum:
influence in these decisions. This is particularly true with respect?’-l
to the COP’s adoption of its rules of procedure. These must be:
adopted by consensus, and as a Party, the United States c
block rules it opposes. ‘

In a question submitted to the Blotecbnolegy Industry Orgam"
tion (B1O) and to Dr. Walter Reid, of the World Resources In:
tute following the Committee’s heanng, Chairman Pell asked:

What would be the impact if the United States were to-
decide not to ratify the Convention, or if no decision had -
been reached before.the deadline for countries .to partici-
pate in the first meeting of the Conference of the Parties? .

BIO replied as follows: -
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.Preliminary meetings of the signatory parties are al-
ready taking place leading up to: the first Conference of
Parties scheduled for November 28-December 9, 1994, in
Geneva, Switzerland. We believe it essential that the U.S.
position on the protection of intellectual property rights,
the rights of parties under existing contracts and the un-
desirability of creating a formal biosafety protocol be ap-
propriately represented at the Geneva Meeting. The posi-
tion of our government will be best put forward by having
official representatives at the conference table. It would be
unconscionable for the U.8. to stand aside while other na-
tions decide matters of importance to our economic future.

Dr. Reid replied:

Failure of the U.8. te ratify the Convention in fime t¢
participate v the firsl Conierehice o Parties would have
the foliowing conseguances.

First, it would mear that the Unitec Statet Worit Lol
he able to influence’ the imporiant aecisions regarging Con-
vention procedurse that wili be agreed te by consensus ati
that meeting. Thus, the United States would not be in &
position to ensure that the procedures adopted result it &
.strong and effective Convention, or to ensure that U.S. in-
terests are protected. : . '
~ Second, the first meeting will be instrumental in setting
the course for the implementation of the Convention. The
COP will establish priorities for the first actions that will
be token under the Convention, establish relationships -
with the Scientific and Technical Advisory Committee, and

g0 forth. It is in the U.S. interest to help set these prior-
- ities for early actions of the COP. ‘ '
. Third, the absence of the United States would be a
" major blow to the momentum behind the Convention. Al-
_ready, countries are implementing their commitments
‘under the Convention. For example, Canada, Chile, Nor-
- way, Indonesia, Netherlands, Poland, and the U.K. have
- alveady. begun to develop the required biodiversity strate-
gies detailing how they will meet the Convention’s objec-
fions. If the United States is not present, countries will
" begin o guestion the importance of the Convention and
 may hold back on these essential actions.

Fourth, the negative consequences would ‘spillover’ be-
yond this agreement and undermine U.S. positions and
credibility on a variety of other international environment
and development issues, including Agenda 21 foliow-up,
the Commission on Sustainable Development, and the U.S.

' position in the U.N. Conference on Population and Devel-
- opment. g '

Fifth, failure to ratify the Convention will eventually
cause other countries to raise barriers to U.S. access to
their genetic resources. The initial U.S. decision not to sign
the Convention in 1992 led some countries to revoke col-
lecting permits. Barriers te trade in genetic resources and
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possible to scientific research are likely to be created if the -
U.S. returns to that initial stance. .

Clearly, several of these issues would be less significant
if the United States did ratify the Convention but missed -
the deadline for participating in the first meeting. Never- -
theless, the first two concerns alone—regarding determina:
tion of rules of procedure and establishment of initial Con-

vention priorities—are reason enough to ensure that U.S.
is at the table. o ' ‘

Encroachment on the Senate’s prerogatives

Concerns have been raised that the Convention’s deferral o
number of important issues to later decisions by the Conferenc
the Parties constitutes an encroachment on the Senate’s prero
tives with respect to its constitutionally mandated advice and co
sent responsibilities. _ S

The committee does not share this view. There are ample prec
dents for Senate advice and consent to ratification of framewor
conventions that, like the Convention of Biological Diversity, deft
to the Conference of the Parties important decisions on treaty
plementation. For example, the Senate has approved the United
Nations Framework Convention on Climate Change, the Vienna
Convention for the Protection of the Ozone Layer, the Convention
for the Protection of the Natural Resources and Environment of the |
South Pacific Region, and the Convention for the Protection and’
Development of the Marine Environment of the Wider Caribbean:’
Region. '

“In a number of instances these and other Conventions have left:
to the Conference of Parties to decide many of the same issues that
are left open in the Convention on Biological Diversity. .

Tor- example, the Convention has been criticized for deferring”
until the first meeting the Conference of the Parties the adoption
of rules of nrocedure. In fact, this is a common feature in treaties
and has not been 3 vractice over which the Senate has expressed
concern. Sxamples of such treaties include the Vienna {Convention
for the Proiection of the Ozone Layer, the Montreal Protocol om
Substances that Depiete the Ozone Layer, ihe Unitea Nations.
Tramework Convention on {limate Change, the Antarctic Environ-
mental Protocol, the Convention for the Prolection and Develop=
f the Wider Caribbean Region,.

ment of the Marine Environment of :
+he Convention for the Protection of the Natural Resources and Ens
‘yironment of the South Pacific Region, and the Convention on the -
%'evention, of Marine Pollution by Dumping of Wastes and Other
atter. o
Concern has also been raised that the Convention leaves to th
Conference of the Parties the designation of “developing countries
that will be eligible to receive assistance from the Convention’s fi
nancial mechanism. Again, Senate approval of a treaty with thi
type of provision is not precedent setting. In 1988, the committee
and the Senate supported ratification of the Montreal Protocol on
Substances that Deplete the Ozone Layer which contained a sub-
stantively identical provision. - ' : .
“Conecern has been raised that the Convention does not specify the

“amount of money the United States will be committed to paying
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1der the Convention. In fact, this is to be expected in a frame-
work agreement. Only as the treaty and its associated financial
mechanism begin their operations will assessments be made of the
nancial assistance necessary to implement the Convention. None-
eless, ample safeguards exist to ensure that the United States
11 not be saddled with excessive financial burdens. It is precisely
or.this reason that the committee believes that the Senate can pro-
ed to advise and consent to ratification in good conscience and
consistent with its constitutional obligations.
There is again ample precedent for Senate approval of treaties
' that do not contain specific financial commitments. In 1992, the
. Foreign Relations C ommittee and Senaie approved the United Na-
tions Framework Convention on Climate Change. This Convention,
- ‘like -the Convention o1 Biclogical Diversity, defers decisions on
overall funding to tnﬂ Cenventions’ financia! mechanism. In 1@‘3‘
the committee and the Senate aw‘a“@vm the 1990 Amendment
the Monirea! @mnf Protocel. This treaty alse lefi decisions @*:
overall funding levels to the Protocol’s Parties.
. Concern also has been raised that the Convention does not iden-
; ‘tuy a specific financial mechanism to carry out the Convention’s fi-
" nancial provision. This too is not new. In 1992 the Senate approved
- -the United Nations Framewcrk Convention on Climate Change
which also left the selection of its financial mechamsm to the Con-
- «vention’s Conference of the Parties. Again, the Senate expressed no
.concerns. :
< 4In:. short, as noted earlier, the committee and the Senate have
. previously approved treaties that leave open to the Conference of
ie Parties to decide each of the issues that have been raised -as
problematic in committee.
ased ‘on these precedents, the committee believes that Senate
approval of the Convention on Biclogical Diversity does not rep-
resent an encroachment on Senate prerogatives.
f:course, precedent alone is not sufficient reason for the Senate
o advise and consent to ratification. The committee believes, how-
ver; that a thorough analysis of the substance of each of the issues
h tvv have been raised demonstrates that U.S. interests are safe-

C:The committee notes that concern has been raised about the po-
tential costs of U.S. partlmpatlon in the Convention. In rec-
ommendmg Senate advice and consent to ratification, the commit-
tee is extremely sensitive to this issue. The commlttee is confident
that U.S. financial interests will be protected in the 1mplementa—
_ition of this Convention in a number of ways.
' here are two principal cost issues associated with U.S. partici-
pation in the Convention: the cost associated with the Convention’s
financial mechanism and those associated with the operation of the
sonvention's Secretariat. Concern has been expressed primarily
ut the former.
ith respect to the costs of assistance provided under the ﬁnan-
cial mechanism, the committee notes that funding levels for the
onvention will not be set by the Conference of the Parties to the
onvention. The Conference of the Parties has only the authority
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to recommend to the financial mechanism “the amount of resource :
needed.” The committee also notes that the United States joined
other countries in stating that this refers to the amount of:
sources needed by the financial mechanism, and not to the ‘ext
" or nature and form of the contributions of the Contracting Part
The extent, nature, and form of the U.S. contribution will be dete:
mined by the donors to the Global Environment Facility (GE
which is expected to be designated as the structure to operate: t}
financial mechanism and in which the United States will have: su
stantial voting power. _ S
In addition, as noted earlier, the Conference of the Parties ‘wi
adopt its rules of procedure by consensus. In answer to question
posed by this committee, the executive branch responded that:
will insist upon a rule of procedure relating to the financial mech:
nism that protects donor’s interests. The committee notes that:on
if the United States is a Party at the first Conference of the Parti
will it be able to block consensus on any rule of procedure not.:
ceptable to it. | _ o
The United States will meet its financial obligation under:-the
Convention through voluntary contribution to the Global Environ-
ment Facility. The amount of the contribution will be determined
through negotiations in which the United States has an effecti
veto over funding levels that it deems excessive. Moreover, this
contribution itself requires a statutory appropriation, in which the
Senate must affirmatively concur. Thus, the Senate will have:an:.
opportunity to participate fully in deciding the level of the U.8ifi-
nancial contributions under the Convention. B
The committee notes that a further safeguard is contained in the-
Convention’s requirement that financial assistance be limited: to-
cover “agreed full incremental costs.” Thus costs are limited' to:
those projects that are agreed between the GEF and the developing
country, a process which, as the administration has noted in-re-
sponse to committee guestioning “will be driven in part by th
availability of resources in GEF to fund such projects.” s
With respect to the cost of the Secretariat; the commitiee notes
that the United States can block the adoption of rules of procedure
for the Secretariat’s finances if those rules do not protect Unites
States interests, provided that the TUnited States 8 a Party at the
first meeting of the Conference of the Parties.
The commiitee pelieves thai, in their iotality, these provisions-
more than adequately safeguard U.S. financial interests. ‘

Selection of the financial mechanism

to decide. » : ‘

Once again, however, the United States, if it can participate 1
the first Conference of the Parties, will be in a position to block'
rules of procedure for selecting the financial mechanism that do not:°
protect U.S. interests. , ) _ LB

As a practical matter, the committee notes that most potential::
donor nations to the Convention’s permanent financial facility have -

Convention, the issue is left open for the Conference of the Partie




dicated their preference that the GEF be that famhty Since con-
ributions to the Convention’s financial mechanism are voluntary,
othing can force the United States te contribute to a facility that
t does not support.

o otection of intellectual property rights and technology transfer

The Convention’s provisions on intellectual property rights and
echnology transfer have raised concerns in some quarters. The
~.committee believes, however, that understandings incorporated in
" “the resolution of ratification related to articles 15, 16, and 19, and
i ‘)aovelcpeé in conjunction with represen tatives from the bio-
technology and pharmaceutical mdusc“ws address these concerne.
These understandings make clear that the Convention ﬂannm be
used as 2 vehicle for emj}usnw EECHHOEQ@‘E transfer and that ac-
cess o tesh mology and pate . be consistent with the d?‘@i"
guate and efiective protec z‘cs ' MEuFf nroperty righ
The commitiee notes thal with these uncerstanding
the Biotechnology Incusiry Association as well ac the .
ceutical Manumﬂmré“c Assadm,mn sumpcsm ratification of the Con-
ventior. {Together these groups represent mugmnl 630 American
| compamee) The committee ‘,@nbmem such support for ratification
significant in light of the fact that their consistent companies stanc
" to be particularly adversely aﬁef‘ted by U.S. accession to z treaty
regime where these protections are not adequately provided for.
Conseguently Senate adoption of the understandings set forth in
the accompanying resolution of ramficatmn are crucial to United
‘States ratification of this Convention.

‘Understanding on article 3

‘'The committee notes that the administration has requested an
inderstanding related to article 3 of the Convention. As is noted
in the transmittal package, this article restates Principle 21 of the
Stockholm Declaration form the 1972 Stockholm Conference on the
Human Env1ronment The administration’s understanding places
his understanding “in the specific context within the Convention.”
The committee wishes to states its view that this understanding
does not limit any obligations on the United States already im-
posed by article 21.

Understandmg on article 22

. The committee notes that the administration has requested in-
clusion 'of an understanding to article 22 regarding sovereign im-
munity. The commitiee wishes to make clear that while it supports
inclusion of the understanding, it expects that the United States
will make every effort to ensure that U.S. sovereign 1mmune ves-
.. sels and aircraft meet the standards of the Conventien.

. COMMITTEE ACTION

. . On Aprﬂ 12, 1994 the committee held a hearing on the Conven-
:-,;_:?r'tlon The committee received testimony from: The Honorable Max
““Baucus (D-MT), chairman, Committee on Environment and Public
- ‘Works; the Honorable John H. Chafee (R-RI), ranking minority
member, Committee on Environment and Public Works; the Honor-

able Tim Wirth, counselor, Department of State; accompanied by
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Mr. Rafe Pomerance, Deputy Assistant Secretary for Environn
and Development; Ms. Lisa Conte, president and CEO Sh
Pharmaceutical, on behalf of the Biotechnology Industry Organ
tion; Dr. Georg Albers-Schonberg, consultant and former execu
director, natural products, Chemical Department Merck & Co.,,
on behalf of the Pharmaceutical Manufacturers ‘Association;’
Dr. Walter V. Reid, Vice President for Program World Resou
Institute. : . o

At a meeting on June 29, 1994, the committee voted to repor
vorably the treaty and recommend that the Senate give its-ad
and consent to ratification thereof, subject to seven understandi
as set forth in the accompanying Resolution of Ratification,
vote of 16 to 3. Senators voting in the affirmative were Sen
Pell, Biden, Sarbanes, Dodd, Kerry, Simon, Moynihan, Rol
Wofford, Feingold, Mathews, Lugar, Kassebaum, Brown, Jeffor
and Gregg. Senators voting in the negative were Senators Helr
Pressler and Coverdell. At the same meeting the Committee
proved by voice vote, a quorum being present, a Sense of the S
ate Resolution (S. Res. 239) related to the Convention offere
Senator Brown. ' : ' s

K. RESOLUTION OF RATIFICATION

Resolved, (two-thirds of the Senators preseni concurring ther
That the Senate advise and consent to the ratification of the Con
vention on Biological Diversity, with Annexes, Done at Rio de Ja
neiro June 5, 1992, and Signed by the United States in New York:
on June 4, 1993, subject to the following understandings:

(1) The Government of the United States of America .
understands that Article 3 references a principle to be |
taken into account in the implementation of the Con-
vention. o

(2) It is the understanding of the Government of the
TUnited States of America with respect io provisions
‘addressing access to and iransfers of fechnology that:

{a} “fair and most faverable ferms” in Article
16(2) means ierms zhat are voiuniarily agresd io
by ail parties ic the transaction: '

{b) with respect i{c technology subject Lo patents
and other intellectual property rights, Parties
must ensure that any access to or transfer of fech-
nology that occurs recognizes and is consistent
with the adequate and effective protection of intel-
lectual property. rights, and that Article 16(5) does
not aiter this obligation. - : o

(8) It is the understanding of the Government of the
United States of America with respect to provisions -
addressing the conduct and location of research based

' on genetic resources that: ) :

(a) Article 15(6) applies only to scientific re-
search conducted by a Party, while Article 19(1)
‘addresses measures taken by Parties regarding
scientific research. conducted by either public or

private entities; '
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(b) Article 19(1) cannot serve as a basis for any
Party to unilaterally change the terms of existing
agreements involving public or private U.S. enti-
ties. '

(4) Tt is the understanding of the Government of the
United States of America that, with respect to Article
20(2), the financial resources provided by developed
country Parties are to enable developing country Par-
ties to meet the agreed full incremental cosis to them
of implementing measures that fulfill the obligations
of the Convention and to benefit from its provisions
and that are agreed between & developing country
Party and the institutional structure referred to in Ar-
ticle 2L,

is the undersianding of the Government of the
d States of Americe that, with respect 1o Article
hority” of the Conference of the Parties
, the financizl mechanism relates o ae

_ for the purpeses of the Conveniion
ey, strategy. prograin priorifies and eligil
relating tc the access 0 and utilizati
SOUrCes.

(8) The Government of the United States of Americe
understands that the decision tc be taken by the Con-
forence of the Parties under Article 21, Paragraph 1,
concerns “the amount of resources needed” by the fi-
nancial mechanism, and that nothing in Article 20 or
21 authorizes the Conference of the Parties to take de-
cisions concerning the amount, nature, frequency or
size of the contributions of the Parties to the institu-
tional structure. '

(7) The Government of the United States of America
‘understands that although the provisions of this Con-
vention do not apply to any warship, naval auxiliary,
or other vessels or aircraft owned or operated by a
State and used, for the time being, only on govern-
ment non-commercial service, each State shall ensure,
by the adoption of appropriate measures not impairing
operations or operational capabilities of such vessels
or aireraft owned or operated by it, that such vessels
or aircraft act in 2 manner consistent, so far as is rea-
sonable and practicable, with this Convention.

23
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X1, MINORITY VIEWS OF SENATORS HELMS, PRESSLER,
AND COVERDELL

CONVENTION ON BIOLOGICAL DIVERSITY

~ The minority’s opposition to ratification of the Convention on B
ological Diversity is due to the vague and unfinished nature of th
treaty. We do not believe that the Senate can responsibly fulfill its
duty to advise and consent when so many fundamental matters:
will be decided only after the treaty has entered into force. s

Since the founding of the republic, the Executive Branch has
sometimes conflicted with the Legislative Branch, and in particular

‘the Senate, in the matter of treaties. John Quincy Adams’ memoirs
reveal an early example of this tension: ‘ ¢

Mr. Crawford told twice over the story of President
Washington’s having at an early period of his administra-
tion gone to the Senate with a project of a treaty to be ne-
gotiated, and been present at their deliberations upon it.
They debated it and proposed alterations so that when
Washington left the Senate Chamber he said he would be
damned if he ever went there again. (Adams, John Quincy.
Memoirs, v. VI, p. 427.)

Since Washington’s presidency, the number of treaties and other
international agreements entered into by the United States has ex-
panded dramatically. The President no longer comes to the Senate
to discuss treaties he plans to negotiate, but the Constitution’s di-
rection on treaty-making remains unchanged:

[The President] shall have Power, by and with the Ad-
vice and Consent of the Senate, to make Treaties, provided
two thirds of the Senators present conecur. * * * {Article

T . . s N
7% s 3 53
1L, DeCiion o)

The minority has taken note of an incremental change in the ex-
tent to which the Senate is ailowed to advise and even consent in
any irue way on the vasi majority of international agreements. Al-
though the number of ireaties entered into over the years has re-
mained relatively stable, the number of executive agreements—
‘which do not require Senate approval—has risen dramatically. In
the period 1930 to 1939, the United States concluded 132 treaties
‘and 154 executive agreements. In the nine year period from 1980
to 1989, the United States concluded 166 treaties and 3,524 execu-
tive agreements. . ' : "

Perhaps it is not feasible or even desirable for the Senate to have
close involvement in this multitude of executive agreements.- How-
sver, even in the area of international agreement-making where
the Senate has a clear constitutional role—to advise and consent
on treaties—there is an increasing tendency for the executive

(26)
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pranch to circumvent the Senate. The Convention on Biological Di-
versity is the latest and most glaring example of this trend.

The product of grueling negotiation at Ric de Janeiro in June
1092, the convention is, at best, a compromise document which
leaves contentious but crucial issues undecided. The financing
mechanism, the degree fo which intellectual property is protected,
the definitions of developed and developing states, the voting
eights and procedures for member states: all of these and other
‘/important matters are left undecided. Their resolution has been
~put off to the plenary sessions of the Conference of Parties—meet-
- ings which will occur only after the treaty enters into force.

The Clinton Administration signed this convention on June 4,
1683 and has sought expeditious ratification by the Senate. Foreign
‘Relations Committes members have been pressured to recommend

©

oy T amawers to auesiions : he % o 6F the
ratification. In answers {0 guesiions regarding the vagueness of the
- ; s
: .

o &
ne ad R ISTYE-

s

oo mati nf Fandomental 17 g
‘document on maiiers o IUNGSMENLR: M rtanes

fior, hae zssured us b

nancing, votlng pProceGuirs
“UJ.8. interests 1 the Nego i
- of Parties. : ’ ‘ _

Although we appreciate the administration’s commitment to pre-

gerve U.S. interests, that sentiment does not address the Senate’s
" constitutional responsibility to advise and consent. The Senate’s
primary inveolvement with the treaty ends with its recommendation
o ratify. The Senate’s decision to recommend ratification or not is
based solely on the document before it. If that document is silent
on matters of fundamental importance, matters that will be de-
cided at a later time, the Senate must make a choice: abdicate its
responsibility to examine, advise and consent on the substance and
not just the form of a treaty; or delay ratification until such time
as those matters have been decided.

The majority of this committee has chosen the former path in the
case of this Convention on Biological Diversity. The minority rec-
ommended postponing consideration of the treaty until those im-
portant particulars had been decided. U.S. participation in the ne-
gotiations would still have been assured by virtue of the centrality
of U.S. financial participation. Having been outvoted, the minority
must voice its concern with what it regards as a significant exam-
ple of the continuing erosion of the Senate’s constitutional author-

ity in treaty matters.




XII. ANNEX
STATEMENTS IN SUPPORT OF THE CONVENTION

AMERICAN SEED TRADE ASS@CﬁA’ﬁ@N, INC.

first - the seed:”

April 14, 1994

The Honorable Claiborne Pell
Chairman

Senate Committee on Foreign Relations
Washington, DC 20510

Dear Senator Pell:

I am writing to express the views of the American Seed Trade Association (ASTA) and iis
members on the United Nations Convention on Biological Diversity. On behalf of the more than
600 members, I am pleased to add our fundamental support for ratification of this important
intellectual property rights document, as it has been interpreted by the "interpretation statement”
that was added by ihe United Sates and signed by President Clinton. '

The ASTA, a national trade association representing the American seed industry, supports the
hasic goal of consesvation and sustainable use of bioiogical diversity in the Convention. Further,
we acknowiedge the importance of biological diversity for the evaiuation and maintenance of life
systems. For these and other reasons, ASTA member companies are actively engaged in the
research necessary ic deveiop new or improved genetic resources in the form of seed varieties.
These efforts include the development of improved varieties of wheat, corn, soybeans, aifalfa,
and others, all of which benefit American and international agricuiiure.

: members invest mitlions of doilars s2ch year in research and deveiopment projects that
vieid improved generic swein of crop -planis with beder xnuriional aspects and enhanced pest
resistance. s weil a5 improved toferance i0 varying cimauc conaitions, These planis and their
seeds are soid rhroughout the United States and the emire world. ASTA members expect t
continue 10 invest heavily in the research of new and improved plant varieties, with the modern
methods of biotechnoiogy expected to piay an increasing roie.

Like other associated organizations, the ASTA was pleased io learn of the President’s sirong
statemeénts regarding intellectual property rights. The ASTA remains committed to strong and
meaningiul statements and policies affecting intellectual property rights and continues to devoie
a significant amount of time and effort in advancing such causes. In pariicular, our own efforts
to amend the Plant Variety Protection Act of 1970 (S. 1406 and H.R. 2927) reinforces this
strong pursuit for members of the seed industry and the plant breeding community in general.

ASTA is concerned, however, that careful attention shouid be focused on potentxal interpretations
of the text.

601 13th St.. N.W. » Suite 570 South = Washington. D.C. 20005-3807 » (202) 638-3128 = Fax: (202) 638-3171

(28)
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| “'Therefore, as the United States Senate prepares (o discuss the merits of the U.N. Convention on
Biological Diversity, the ASTA sirongly recommends that you and the Commitiee secure from
¢ Administration commitments that will: ' o

{1)  continue to unconditionally defend intellectual property rights of the Convention;

“(2)  oppose any process under the U.N. Convention on Biological Diversity which would seek
' to regulate products of biotechnology based on an unfounded assumption that such
products are inirinsically dangerous to human health and compromise the world's
biodiversity; and :

{3) oppose the creation of a system of liability for perceived past wrongs to the genetic base
of a participating party. ' '

The AST4A Biotechnology Commitec, comprised, of member companies with established
- biotechnoiogy programs, has reviewed the Convention, and in consultation with our Board of
‘Directors, has determined it is of significant interest 0 the seed industry. In genefal, the ASTA
views this Convention's impact on inteilectual property rights as significant as language found
in the SATT and NAFTA. ' '

The ASTA would weicome the oppormumity 1o discuss fnese mateers with you and other
committes members if necessary.

Sincerely,

DAVID BE. LAMBERT
Executive Vice President
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. March 25, 1994

The Honorable Claiborne Peil

Chairman, Senate Committee on Foreign Relations
United States Senate’

Washington, D.C. 20510-6225 .

Dear Senator Pell:

We, the undersigned, are writing to express our enthusiastic support for the
Convention on Biological Diversity, which is on the Committee’s docket for this
spring, We urge you to expedite the advice and consent process, and to work
actively to ensure Senate approval of the Convention,

Prompt advice and consent by the Senate, and speedy ratification by the United
States, are high priorities for our organizations. Our groups are among the
organizations currently working together through the Biodiversity Action Network |
(BIONET)-on this and other biodiversity issues. ' :

By ratifying this Convention, the United States will demonstrate at the
international level the commitment to conserving biodiversity thai it has aiready
made in domestic law. Joining the Convention will aiso bring the United States
into a framework for international cooperation on saving the earth’s precious
biological heritage. . :

1n addition, joining the Convention will allow the United States to attend the
first Conference of the Parties, to be held later this year, as a full member of the
Convention. Nearly 50 nations have already ratified the Convention, which entered }
into force as international law on December 29, 1993,

Overall, we are pleased with the administration’s positive approach 1o the
Convention, and we iook forward to working with the administration on
implementing the agreement. While many of us are concerned about the
implications of the administration’s interpretive statement included in the
documents of transmittal, we, the undersigned, all firmiy support ratification.

*We would be pleased to meet with you or your starf to discuss this further.

Sincerely yours,

424 C Street NE  « Washington, DG 20002 - US.A

Telephone: (202) 547-8%02 - Fax: (202) 544-8483 - - Email: bionet@ige.apc.org

A Project of the Tides Foundation
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* National and International Organizatioﬁs :

Diana McMeekm Acting President
AFRICAN WILDLIFE FOUNDATION

Katy Castagna, Presxdcnt
AMERICAN CETACEAN SOCIETY

Bruce Ward, President
AMERICAN HIKING SOCEETY

Adele Douglass, Dxrector, Washmgton Office
 AMERICAN HUMANE SOCIETY

/Andy Paimer, Conservation Director

AMERICAN OCEANS CAMPAIGK

Scott Faper, Director of Flood Plain k*rogram.,

AMERICAN REVE‘ RS

William Pace, Director

CENTER FOER DEVELOPMENT ANE INTERNATIONAL LAW

Durwood Zaelke, President
David Downes, Attorney

CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW

Roger McManus, Présidem

CENTER FOR MARINE CONSERVATION

- William'Rossiter, President

CETACEAN SOQCIETY INTERNATIONAu

Dr. Michael Hirshfield, Senior Science Advisor
CHESAPEAKE BAY FOUNDATION

. Ian Bowies, Director, Legislative Programs
CONSERVATION INTERNATIONAL

Howard Kreps, Coordinator oL X
CONSORTIUM FOR ACTION TO PROTECT THE EARTH

_ John Fitzgerald, General Counsel
DEFENDERS OF WILDLIFE

Scott Hajost, International Counsel
ENVIRONMENTAL DEFENSE FUND

Lynn Davidson, Executive Director
ENWRONMENTAL SOLUTIONS INTERNATIONAL

Dan Barry
_ ENVIRONMENTAL WORKING GROUP

" Jim Barmes, International Director

FRIENDS OF THE EARTH

Ellen McMahon, National Affairs-and Legistation Committee
. GARDEN CLUB OF AMERICA

Katy Moran, Executive Director

HEALING FOREST CONSERVANCY
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Milton M. Kaufinen, President
MONITOR INTERNATIONAL

Steve Parcells, Wetlands Specialist
NATIONAL AUDUBGN SCCIETY

Paul Pritchard, President
NATIONAL PARKS AND CONSERVATION ASSQCHA’HON

Barry deall Director of Public Policy
NATIONAL RECREATION AND PARK ASSOCIATION

Lynn A. Greenwalit, Vice Presldent of International Affairs
" NATIONAL WILDLIFE FEDERATION

Liz Barratt-Brawn, Sémor Staff Attommey )
International Program .
NATURAL RESOQOURCES DEFENSE COUNCIL

Charles Zemer, Program Director
Natural Resources and Rights Program

- RAINFOREST ALLJANCE

Carl Ross, Co-Director:

SAVE AMERICA’S FORESTS

Carl Pope, Executive Director

SIERRA CLUB

Victor M. Sher, President :
SIERRA CLUB LEGAL DEFENSE FUND

Nl]o Cayuqueo, Director
SOUTH AND MESO AMERICAN ZNDIAN INFORMATION CENTER

Jim Owens, Executive Director

WESTERN ANCIENT EFQRESTS CAMPAIGN

Reed F. Noss, Science Director

THE WILDLANDS PROJECT

Jon Roush, President

THE WILDERNESS SOCIETY

John G. Robinson, Vice President for Internationai Conservation

THE WILDLIFE CONSERVATION SOCIETY

Melody Allen, Executive Director

THE XERCES SOCIETY

Regionai and Other OrgmﬁiatiOns :

Llaire Holland, President of the Board of Direqters
ALASKA ENVIRONMENTAL LOBBY

Mitch Friedman, Executive Director
GREATER ECOSYSTEM ALLIANCE

Glen Spain, Northwest Regionai Director
INSTITUTE FOR FISHERIES RESOURCES



E Jeanne Klobnak, Public Lands Director : ‘
JACKSON HOLE ALLIANCE. FOR RES?ONSIBLE PLANNING

Frances M. Green, President .
LAND AND WATER FUND OF THE ROCKIES

Gerard Bertrand, President '
‘ MASSACHUSETTS AUDUBON SOCIETY

Carol Misseldine, Executive Director

MICHIGAN ENVIRONMENTAL COUNCIL.

Catherine Johnson, Staff Attorney
NATURAL RESOURCES COUNCIL OF MAINE

~ Suzanne Dohm, Presment
NEW YORK TURTLE AND TORTOISE SOCIETY

Jerry J. Biack, r'resm::nt

GKLAHORMA WILDLIFE FEDERAT FTON

Andy Kerr, Conservaiion Directer
OREGOM Iy 'A’FUK‘J-.L RESOURCES COUNCIL

Gien Spain, Nortawest Regionel Director

E’Af‘ IFIC COAST FEDERA'E‘FOH OF FISHERMEN'S ASSOCIATIONS

Armin Rosencranz President

PACIFIC ENVIRONMENT AND RESOURCE CENTER

Brian Hill, Director
PENNSYLVANIA ENWRGNMENTAL COUNCKL

Robert T. Denms President -
PEEDMONT ENVIRONMENTAL COUNCKL

Kate Crockett, Executive Director
SQUTHEAST ALASKA CONSERVATION COUNCEL

Alan D. Jones, Executwe Dxrector
TENNESSEE ENVIRONMENTAL COUNCIL

' Catherine kae' President
THE TINKER INSTETU’EE ON INTERNATIONAL LAW AND ORGANIZATIONS

Jjane Difley, Execuuve Duector

VERMONT NATURAL RESOURCES COUNCIL _

David Grubb, Executive Dlrcctor
WEST VIRGINIA CITIZEN ACTION GROUP‘

Norm Steenstra, Dlrector
WEST VIRGINIA EMNVIRONMENTAL COUNCIL

) Keith Reopell, Associate Director
. WISCONSIN'S. ENVIRONMENTAL DECADE

William, Konstant, Vice President for Conservation )

ZOOLOGICAL SOCIETY OF PHILADELPHIA



Scientific Societies

Peter Brussard, President -
SOCIETY FOR CONSERVATION BIOLOGY

WNote: This letter represents the views of the orgamzahons that have sigoed above and does not repreésent the views of all
organizations participating in BIONET. -

cc: °  The Honorable Al Gore, Vice President of the United States
The Hdnorable Bruce Babbitt, Secreiary of the Interior-
The Honorable Timothy Wirth, Under Secretary for Global Aﬁ'aus, Depanmcnl of State
Ms. Carol Browner, Administrator, Environmental Protection Agency
Ms. Katie McGinty, Director, Office of Environmental Policy
Mr. Rafe Pomerance, Deputy Assistant Secretary for Environment, Health, and Natural Resom'ces Depamnent of State
Mr. David Colson, Deputy Assistant Secretary for Oceans and Flshenes Affairs, Depamn-t of State

'Ms ‘Eileen Claussm, Director, Environmental Affairs, Nationai Secunty Council
. Dr. Robert Watson, Assistant Director for Environment, Gffice of Science and Technology Policy -
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' : _ te3-F¢
P. Roy Vagelos, M.D. EQ L FO v Merck & Co., inc.
Chairman and Chief Executive Officer - — / One Merck Drive
; [reat T /le PoBuxi0
: redary _ Whitehouse Station N.{ 0BBBS-010C

ERCK

March23, 1994

enatof.Claiborne Pell

gnate Russell Office Building
Room 335

Washington, DC 20510-3901

“ Dear Senator Pell:

I.am writing 1o vou a5 Chairman and Chiel Executive Officer of Merck & Co., Inc. 1o urgs vouyr
-supportof a speedy ratification of the Convention on Biciogical Drversity.  Senars approval of the
.. Convention would send 2 strong message to the world community that the United States views the
.-conservation and sustainable use of the Earth's biological resources as a critical component of future

-growth-and.development.

.. iFor Merck, the world's targest research-intensive pharmaceutical products company, the foss of
biodiversity could literally mean lost opportunities for researching the mechanisms of disease and
discovering.important new medicines. Plants, insects, microorganisms and marine organisms have yielded
me of the greatest pharmaceutical breakthroughs of this century, including Merck’s Ivermectin, an
ncredibly-effective and safe anti-parasitic that prevents the tropical disease Onchocerciasis, or river

ndness. The Company's ongoing agreement with the Instituto Nacional de Biodiversidad (INBio) in
osta'Rica embodies the principles of resource conservation, sustainable development, technology
ange:and protection of strong private property rights for which we believe the Convention would

ide:ansinternational framework.

. "iAs you may know, early onin the discussions over U.S. ratification of the Convention, the
pharmacedtical and biotechnology industries raised some serious concemns about the potential for adverse
interpretations of certain key Articles that addressed intellectual property rights. Last winter, Merck

itated the creation of a working group of six representatives of industry, environmental and policy
earch:organizations with interests in biodiversity and biotechnology to address these concemns. The
ate Department's Letter of Submittal to the Senate incorporates the Interpretative Statement our

ng group sent to the President and clarifies all ambiguities in 2 manner that greatly enhances the
stential for private sector participation under the Convention. '

is for these reasons that I support ratification of the Biodiversity Convention at the earliest
slédate. If you need additional assistance to resolve any outstanding substantive concerns, please
¢ directly or call Isabelle Claxton in our Washington office at (202) 638-4170.

Sincerely,
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BIOTECHNOQLOGY

INDUSTRY
OWGANIZATION

March 9, .1994

The Honorable Claiborne Pell
United States Senate

335 Russell Senate Office Building
Washington, DC 20510

Re: Convention on Biological Diversity

Dear Chairman Pell:

In his letter of November 19, 1993, transmitting the
convention on Biolegical Diversity to the Senate, N

effective protection of intellectual property rights ;
an important economic incentive which not only encourage
the development of innovative technologies, but whichy
improves all parties’ ability to conserve and sustainabl
use biological resources. ToO this we add that the ’
conservation and preservation of biclogical materials
an important societal goal. These resources are )
necessary to sustain our biosphere and offer tremendous
opportunities for the development . of new products to’
address human and animal health, nutrition, and other:
societal needs for us and future generations.

is

The biotechnology industry believes that the key ‘
element of a fair and balanced Biodiversity-Conventi6h5isi
a recognition of the value of the products of naturs, . as:i’’
well as tche contributions made by persons and
institutions who modify those products into useful
articles of commerce. The value of niolegical materials.
is enhanced when intellectual property rignts are o
created, protected and enforced by all nations. Without
adegquate and effective inteilectual property protection
there will ke less incentive to make contributions TOX
developing nations whose rarritory sncompassas much- oL

rhe worlds’ biological material.

The Biodiversity convention as written is an
admirable set of pollcy goals which have at their core:.
+he conservaition of biolcgical diversity, the sustainable
use of its compeonents and the fair and egquitable sharing;
of benefits arising out of the atilization of genetic.
resources.

Unfortunately, we feel these gnumerated goaiS&

1625 K STREET, N.W. SUITE | 100
WASHINGTON, 1.4 200u6- 1614
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The Honorable Claiborne Pell
March 9, 1994
Page Two

may be difficult to reach because the technology transfer
provisions of the treaty are vague and subject to
undesirable interpretations. We believe that the
submission of an interpretive statement by the United
States with the instruments of ratification is an
important step towards ensuring that the Treaty is
implemented in a manner that furthers the mutual interest
of all nations which have become signatory.. The
additional submission by the Adninistration of its views
on the Treaty to the Senate further clarifies how the
United States will implement the Treaty.

From the point of view of the hiotechnoclogy industry
there are two important guestions which remein tc be
answered by the Senate during the hearing process. We
- submi* that for the United States interpretive statement
to have real worlé signifi : must be accompanied
by an expressed willingn £
convention ir the event t

interpr ions on the lesues ©
governance which ars counter to ths national
fhe United States. While we recognize that the

Convention already sets forth in its text the withdraw
option, what is missing from the Administration’s
cubmission is a set of conditions under which that right
would be exercised. Intellectual property is the very
iife blood of biotechnology and like other inteliectual
property reliant industries we need to be assured that
the United States will withdraw from t+he convention if:

* Tt is interpreted in a manner fundamentally
inconsistent with the minimum level of intellectual
property protection contained in the recent GATT round
(this means the standards and not the transition rules
attached thereto}; oOF ) :

* It is used to depriﬁe any United States persons of
a recognized legal right to property.

We urge the Senate to obtain a second assurance,
i.e., that the United States will not seek, and will in
fact oppose, the development of a bhiosafety protocol
under the convention. We believe that creation of any
such entity would not result in scientific oversight to
further ensure human safety, but rather in promction of a
political agenda serving a purpose other than science.
Furthermore we believe tThe Administration should publicly
.commit to: ‘ ‘ '



38

The Honorable Claiborne Pell
March 9, 1994
Page Three

* The inclusion of broadly representati?e industry
participation in any and all international negotiations;

% insistence on a factual, science based approach to
regulation as the essence of any naticnal regulatory
scheme for biotechnology processes and products; and

% a clear statement that national laws regulating
biotechnology should be based on the products and not
merely on the fact that the process of piotechnology was
used in their development or reation.

BIC is trade association representing more than 500
companies, academic institutions, state. biotéchnology
centers and other organizations involved in the research
and development of health care, agricultural and
environmental biotechnolegy products. We respectfully
submit these comments on behalf of our membership and
want to indicate ouxr willingness to appear as a witness
at any future scheduled hearing. ) ’

Very truly yours,

-Carl B. Feldbaum
President

CBF/sbt
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1212 Avenue of the Americas  New York, New York 10036-1689
_ Telephone: 212.354.4480  Telex: 820864 FAX: 212.575.0327

uniied Siaies ﬁnuncig f@? . Serving American Business as U.S. Alliliale of:
Entemaﬁunaﬂ Eusmesg The international Chamber of Gommerce

The Infernational Orgamsation of Employars
ABRAHAM KATZ, President The Business and indusiry Advisory Commities to the QECD

The ATA Gamet Sysiem

e : April 11, 1994
-The Honorable Claiborne Pell _

Chairman, Committee on Foreign Relations

United States Senate '

446 Dirksen Senate Office Building
Washingtor, D.C. 20510

Dear Mr. Chairman,

i for Internationz! Busines:
(JSCIB) on the United Nations Framework Conventien on Biological Diversity. in this regard
we are preased to endorss recommendations already conveyed ¢ you By the Pharmaceuical
Manufaciurers Association and BIO, both of which are our members, emphasizing the
importance of strong intellectual property right protection and objecting to a priori regulation
of biotechnoicgy. under the (reaty. ' :

T am writing o convey the views of the United States Council |

The U.S. Council fully supports the goal of protecting the world’s biodiversity. . Our
membership includes companies that have been leaders in studying and preserving biodiversity--
most recently through innovative partnerships with appropriate institutions within developing
countries. In many developing countries, U.S.. companies play a crucial role in furthering
technology cooperation related to biodiversity protection and biotechnology. In addition, U.8.
companies are.a source of foreign investment which in turn brings funds to relieve poverty and
lessen pressure on biological resources in those countries.

The U.S. Council was pleased to note both in President Clinton’s November 19, 1993 letter of
transmittal of the Convention, and in the Department of State’s November 16, 1993 letter of
submitwl of the Convention to the President, strong statements of. support for adequate and
effective protection of intellectual property rights. :

it should be remembered that the interpretive statement of the United States is only necessary
because the Convention combines unduly broad, vague and ambiguous provisions which, U.s.
industry fears, may be employed by other countries to the detriment of United States interests,
e.g. to deny or undercut intellectual property protection or to impose unreasonable technology
transfer or financial requirements.

The United States should be a constructive force in advancing its stated positions on the treaty
in all appropriate fora. In addition, the United States should continue to strive to build support
for its positions among- OECD countries and. to ensure that the effectiveness of those. positions
are not compromised by the actions of other countries. In particular, the U.S. Government
should be insistent of intellectual property right protection and the development of biotechnology
for society’s greater benefit. ' '
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Hence, as the Senat‘e‘prepares to provide its advice and consent to ratification of the U
Convention on Biological Diversity, we strongly recommend that you and the Committee obtai
appropriate commitments from the Administration that it will:

1) vigorously defend intellectual property rights within the terms of the Convention, and seek
ways to build incentives for protection of those rights into future initiatives and instruments
developed under the Convention, and in other fora, such as the Global Environmental Facilit
(GEF); ' S

2) oppose any process under the U.N. Framework Convention on Biological Diversity ‘which
seeks to regulate products of biotechnology based on the assumption that all such products are
intrinsically dangerous to human heaith and the world’s biodiversity. There is no need fora
biosafety protocol. In any event, biosafety should be regulated on the basis of science, not fear.

The U.S. Council for International Business is the U.3. affiliate of the International Chamber
of Commerce (ICC), the Business and Industry Advisory Committee {BIAC) to the OECD; and
the International Organisation of Employers (IOE). The Council formulates policy positions on
issues affecting the increasingly globally-oriented U.S. business community through committees .
and other working bodies drawn from iis membership- of some 300 major multinational -
corporations, service companies, law firms and business associations. It advocates these
positions to the U.S. Government and such international organizations as the QECD, the GATT,
110, UNEP and other bodies of the U.N. system with which its international affiliates have
official consultative status on behalf of world business. o

QOur Envircnment Committee is the leader among American business organizations -on
international environmental policy and has been involved on behalf of American business in
- every phase of UNCED, including its follow-up within the United Nations Commission on
Sustainable Development, and the ongoing negotiations of the United Maiions Biodiversity
Convention. Our Intellectual Property Committee has piayed a major role in preparing business -
positions on this important aspect of the GATT negotiations as well as on other negotiations such
23 the U.S.-Canadian Free Trade Area and NAFTA.

The 1U1.8. Council is ready o discuss these matlers further with you, other members -of the
Committes, or with appropriate members of your staff.

S;incerelj/,
AR VA
7 / 4 ,/) i-‘/(- LT
/ AC L e T S .
L/  Abraham ¥atz - o
cc:  Members of the Senate Foreign Relations Commitieg

The Hon. Ronald Brown
The Hon. Mickey Kantor
The Hon. Timothy Wirth
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@he Leological ﬁnmﬁg q‘f\/ \merica

~Fhaf ¥

JERRY E FRANKLIN, President i 13y a'fx-( i P S: 26 .
University of Washingron ' ‘ R ° April 8, 1994

- Gotlege of Forest Resources, AR-10 . e s e

Seattle, WA 98195

206) 543-2138

-(206) 685-3091 Fax

“The Honorable Claiborne Pell

- Chairman, Senate Committee on Foreign Relations
United States Senate

Washingron. DC 20510-622°

Tsear Senarar Peil:

The Bcological Society of America is an association representing over 7.000 professional ecoiogisis
who are involved in scientific research. educatiorn, and management of our natural resources. Our
members are deeply committed o helping in deveiopment of solutions to environmental issues

: confronting our society and humanking.

_1.am writing you as the President of the Ecological Society of America to express our-enthusiastic
--support for the Convention on Biological Diversity which is on the Commuttee docket for this spring.
“Qur organization urges you to expedite the advice and consent process, and to work actively tc
.-ensure Senate approval of the Convention. Speedy ratification of this Convention is a very high
-priority for our members, as it is for the vast majority of ecologists and environmental scieniists.

‘By ratifying this Convention, the United States makes clear that if has the same level of commitment

“ 10 conserving biological diversity at the global level that it does domestically. Joining the

- Convention also brings the United States into a framework for international cooperation on saving
‘the world’s priceless biological heritage. '

oining the Convention will aiso allow the United States to attend the first Conference of the Parties,
0 be held iater this year, as a full member of the Convention. Nearly 40 nations have already
‘ratified the Convention, which entered into force ag internationai law in December 1993,

 We are pleased with the administration’s positive approach to the Convention and are anxious, as a
- society, to assist the administration and Congress in any way possible in implementation of the
-agreement.

‘The Ecological Society of America sees this global agreement as an absolutely critical contribution to
development of a sustainable human society. The biotic components of ecosystem management are

o represented by biological diversity. This Convention will help.maintain the options for future

human generations.
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Sincerely yours,

t/)ﬂuxj . jl . }L&m/dm

Jerry F Franklin
President

c: Executive Committee, Ecological Society of America
Keller, Janetos

Gore, B_abbitt, Wirth, Browner, Pomerance, Colson, Baker, Claussen,
McGinty, Watson
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AMERICAN INSTITUTE OF BIOLOGICAL SCIENCES

Dr. Clifford J. Gabriet
Exécutive Director

April 7, 1994

The Honorable Claiborne Pell
" Chairman, Senate Committee on Foreign Relations
United States Senate

_ Washington, DC 20516-6225

pear Chairman Pell:

Tne Ameri . Sciences (AIBS;, &

0 j=f usSesums, research
lanoratarle stationsg nulnc mors than 83,000
profassions icloglists, supports ths ncept of the Convention
on Biological Diversity. Since DlOngluaL considerations are

vital tc proper implementation of & protocol of this type, AIBS
~would be pleased to. assist the. committee with the views of
prominent biclogists who can provide scientific testimony on the
biological implications of this Conventiomn. .

The life sciences community, ranging from ecologists and
‘.szconservation biclogists to the agricultural and. bictechnological
industries, is concerned at the contlnulng losses of biological
"diversity. Biodiversity losses are increasing around the world,

_ but are drastically accelerating in tropical countries, which
*“have the richest array of biological resources. As a
comprehensive agreement, the Convention addresses this concern,
and will be crucial in settlng worldwide priorities on the
'conservatlon of critical species and ecosystems.

In addition, the Convention allows for appropriate access to
the genetic resources that are crucial to a large part of the
pharmaceutical and biotechnology industries, while allowing for
‘sustainable development of these resources. Since protection of
“intellectual property rights is vital to U.S. industry, Senate
ratification of the Conventlon is necessary to allow the United
States to attend the first Conference of the Parties as a full
.member. As a full member, the U.S. delegation will be in a
-.8trong negotiating positioen.

"Again, AIBS would be pleased to assist the committee with
-scientific expertlse on the effects of this Convention.

Sincerely,

-
Clifford I. Gabriel

T30 11th Street. NW' © Washington, DC 20001-i521 ¢ Tetephone/Fax/BioTron™ BBS: 202-628-1500/1509/2427
Telex: 200061 AIBS UR ¢ MCI Mail: AIBS ® BITNET: AIBS@GWUVM e INTERNET: AIBS@GWUVM.GXU.EDL
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WOMAN'S NATIONAL DEMOCRATIC CLUB
1526 New Hampshire Avenue, N.W.
Washington, D.C. 20036

(202)232-7363 ¢ fax (202)986-2791

April 20, 1994
The Honorable Claiborne Pell
- United States Senate

Washingion, D.C. 20510

Dear Senator Pell:

President Clinton has now signed the Biodiversity Treaty prepared at the Rio Conference,
last year which ex-President Bush refused to sign. o

The members of the Woman’s National Democratic Club strongly urge the Senate to acts;
at once 1o authorize the treaty so the United States can participate in its implementation:;.:

Sincerely,
N/ A

! g // =~ /7 Pt
{/@W ;ém@ Ay, & Ao
Ann Dorr, Chair Mary' Menno

Energy and Eavironment Force Yice President for Poiiticai Affairs,



ANIMAL PROTECTION INSTITUTE

P.Q. Box 22505. Sacramento, CA 95822 - 2831 Fruitridge Road, Sacramenta, CA 95820
1-800-348-PETS - {316) 731-5521 « FAX {916} 731-4467

April 22, 1994

The Honorabie Claiborne Pelt

Chairman, Senate Committee on Foreign Relations
United States Senate

Washington, DC 20510-6225

Diear Mir. Chatrman:

On behalf of our national membershin of 150,000, | wish 1o convev o vou our support for the
Convention on Biclogical Diversiry, which awaits ratification by the Unired States.

Forty nations have aiready ratified the Convention, thus enacurg it im0 (ke pody of internatonal
law. We agree with Presicent Chinton that this Conventior will play a mator rofe in stemming
e loss of the Earth's species. their habitats, and ecosystems.

e urge you to do all within your power to secure unanimous support by the U.S. Senate for
_ this vital international law. We believe ratification expresses a long overdue national commitment

“to what we perceive as an overwhelming public mandate for the comservation of biological
diversity and the sustainable use of its components expressed in our own federal laws enacted
in the 1960s and 1970s. ' '

““We are particularly pleased with the provisions of Article 10, which require. integrating
sustainable use into national decision-making, as well as Article 13's provision to promote public
education and awareness related to conservation of biological diversity and the sustainable use
of its components.

““Thank you for your efforts in this regard. We hope for  speedy ratification.

FOR THE ANIMAL PROTECTION INSTITUTE

"It reverence for all life,
%

AP1IS A NONPROFIT TAX-EXEMPT ORGANIZATION
ALL CONTRIBUTIONS ARE DEDUCTIBLE FOR INCOME AND FSTATE TAX PURPQOSES
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‘@he Teological ﬁnzizig of fxmr*ﬁm_

RECZIVED

JERRY F FRANKLIN, President
University of Washingron .
College of Forest Resources, AR-10
Seattle, WA 98195

(206) 543-2138

{206) 685-3091 Fax

The Honorable Claiborne Peil

Chairman, Senate Committee on Foreign Relations
United States Senate

Washington, DC 20510-6225

Dear Senator Peil:

The Ecological Socxety of America is an association representing over 7, 000 professional eoo!oglsts
who are involved in scientific research, education, and management of our natural resources. Our

members are deeply committed to helping in development of solutions to environmental issues .
confronting our society and humankind.

We, the Executive Committee of the Ecological Society of America, are writing to you to express
our enthusiastic support for the Convention on Biclogical Diversity which is on the Committee
“docket for this spring. -Our organization urges you to expedite the advice and consent PIOCESS, and tof
work actively to ensure Senate approval of the Convention. Speedy ratification of this Convemlon $
. a very high priority for our members, as it is for the vast majority of ecologists and env1ronmental
scientists.

By ratifying this Convention, the Uniied States makes clear that it has the same level of commitment"
to conserving biological diversity at the global level that it does domestically. Joining the-

Convention also brings the United States into a framework for international cooperation on saving.

the world’s pnceless biological heritage. ‘

Joining the Convention will also ailow the Unied Siates o uttuﬁd the first Conference of the Parties,.
io be held later this year, as 2 fuil member of the Lonvcnnon. Heariy 40 nations have siready
ratified the Convention, which entered into force as internationa law in December 1993,

e are pieased with the administration’s positive approach 10 the Convention and are anxious, as a
society, 0 assist the administration and Congress in any way possible in impiementation of the
zgreement. S

"'.‘he Ecoiogicai Society of America sees this globai agreement zs an absoluteiy criticai contribution to

velopment of a sustainable human society. The biotic components of ecosvstem management are
represemeu by bioiogical diversity. This Convention wiil help maintain the options for future
human generations.
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ur society would be pleased to meet with you or your staff to discuss this topic further. Last week
sent a copy of this letter with only my signature to ensure that it arrives in time for your
eliberations. This copy is signed by all of our executive committee to suggest 1o you the level of
upport for this Convention in our organization.

incerely yours, _

dy L. Meyer .

“Jerry F. Franklin
President

e o Frt

“ Jane Lubchenco
Past President

First President-Elect

Gordon H. Orians
Second President-Elect

Il i

€

/T“ \
[ AT vA \ : AN !
/,_‘/ r/ LI %t E——{f‘\mmf ‘?‘n= \(N{:‘
Robert K. Peet
Secretary

Y .
. i/ ] T~ i oo

Patrice A. Morrow
. “¥ice President

" Louis F. Pitelka Duncan T. Patten
“Treasurer Business Manager

Keller, Janetos
Gore, Babbitt, Wirth, Browner, Pomerance,

McGinty, Watson

Colson, Baker, Claussen,
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INSTITUETE
Inr
AGRICULTURE
wnid
TRADE POLICY

April 8,1994

Senator Claiborne Peil

335 Russell Senate Bldg.
Washington, DC 20510-3901
Fax: (202) 224-1680

Dear Senator Peil:

‘ 5 1.S. ratification of the

The Instirute for Agricuiture and Trade encourages you 0 supc{p;r‘:l [;’gur R
Biodiversity Convention. At the same time, we would like to Y cemen: threatens areas of
disagreement with the interpretative statexp;hnt. Tlg: 1::;:3;5;2; e S wights of the public:

o mm‘ . o D ratificiat i retative statement
g_lotechnolqu ﬂ‘r;,d gl::iiscili?crea;gu t%e ?zpport the ratificiation but naot ;h:uxrnsei;gv e
Pl%fflilded abr;zt;e Celimon Administration. For a better understanding o y
Postition statement is enclosed.

Sincerely,

7

Executive Director .
Institute for Agriculture and Trade Policy

3 Fi . 3 . . is. Mi 4 55414-1590 ¢ 613-379-3980
Filth Strewt 5.E. Sune 36 Minneapubis. Slinneaa 35414-13 0
[ ARBEI reet S.E o 8 3

Fax 612. 3793982 = (B Maiby suprerzcapeany

1oy

Fpmmread v 1RES
’ S
T
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30 March 1994
Contact: Kristin Dawkins.

\(:l(l('.l'l.'l'\'lll".
and

STATEMENT ON
ADETOLE U.S. RATIFICATION OF THE BIODIVERSITY CONVENTION

After considcrable_rescarch and consultation with our board of directors and colleagues in the
United Stares and abroad, the Institute has decided: ’

(1) to support Senate ratification of the Biodiversity Convention;

(21 w further investigule the relationship berween the Biodiversity Convention and the proposed

Agreement on Trade-Related Aspects of Intellectual Properry Rights as negotiated during the
Uruguay Round of the GATT:

(3) 10’ examing other intellectual property rights regimes inciuding those of the W orld Intellectual
Property Organizntion. the United MNations Food and Agnculture Organizalion and narional legal
regimes: and ’

{4) 10 OpPOSE the Clintoi Adminisiration’s interpretaiion of Aricles 3 and 16 inthe BioGiversiay
onvention. as expressed in lerters submitted with ihe ratification papsrs to the Senate. If terms
siafed in these letiers are accepred by the Senate and forwarded te the United Narions with the
U.S. documents of rarificaton, the United States government will have unilaterallv expressed its
contempt for the foliowing matters of ‘hternational jaw and COODEration:

« States' “sovereign right 1@ exploit their own resources pursuarnt 1o their own environmental
policies. and the responsibility to ensure that activities within their jurisdiction or contro} do Ot
cause damage to the emvironment of other States.”-(The Charter of the United Nations, Principie
21 of the 1972 Stockholm Declaration on the Human Environment, Principle 2 of the Rio
Declaration of the Earth Summuit, and Article 3 of the Biodiversity Convention.) The Clinton
Administration fails 1o regognize this night, stating that “the United States of Amenca
understands that Article 3 references & principle to be taken into account in the implementation
of the Convention.”

- the obligation "to ensure that [patents and other intellectual property] rights are supportive of
and do not run counter 1o [the Convention's} objectives” (Article 16(5) of the Biodiversity
Convention.) The Clinton Administration elevates intellectual property protection over the
Convention's objectives, stating that "any access {0 of transfer of technology that occurs
recognizes and is consistent with adeguate and effective protection of intellectual property fights,
and that Article 16(5) does not alter this obligation.”

« “the protection of plant varieties either by patenis or by an effective sui generis system of by
any combination thereof.” (Article 27 of the December 1993 Uruguay Round- Agreement 01t
Trade-Retated Aspects of Intellectiial Property Rights.) The Clinton Administration narrows the
range of choice indicated by the reference [0 2 sui generis system -- meaning "of their own kind
-- by stating that, "The current system of 1.S. laws provide an effective fevel of protectior:...”
and that, “In pasticular, the Convention does not provide a basis for the use of compulsory
licensing laws to compel private companies to transfer technology.”

Generally, the Institute opposes the apparent intent of the Clinton Administration (o privatize
intellectual property by extending the U.5. system of corporate patents throughout the world.
The Institute seeks to cooperate with others interested in corporate,rcsponsibilities and the rights
of indigenous peoples and other nations. )

1313 Tifih Steet S5 ¢ Supte N3 ¢ sdianeapoliv, Minnesot 5541421540 ¢ (612-379-5941

Fax A12-379-5982 = (8 Mail) Japie zcape.ory

o
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P. Roy Vageios. M.D. . Merck & Co., I'nc.
Chairman and Chiet Executive Officer . One Merck Drive:
PQ. Box 100

Whitehouse Station Ni.J 08889

'MERCK

March 23, 1994

Senator Claiborne Pell

Senate Russell Office Building
Room 335

Washington, DC 20510-3901

Dear Senator Pell:

1 am writing to you as Chairman and Chief Executive Officer of Merck & Co., Inc. to urge your:
support of a speedy ratification of the Convention on Biological Diversity. Senate approval of the
Convention would send a strong message to the world community that the United States views the
conservation and sustainable use of the Earth's biological resources as a critical component of future
growth and deveiopment. -

For Merck, the world's largest research-intensive pharmaceutical products company, ihe {oss of
biodiversity couid literaily mean lost opportunities for researching the mechanisms of disease and 3
discovering important new medicines. Planis, insects, microorganisms and marine organisms have vielded -
some of the greatest pharmaceutical breakthroughs of this century, inciuding Merck's Ivermectin, an ’
incredibly effective and safe anti-parasitic that prevents the trovicai disease Onchocerciasis, or river
blindness. The Company’s ongoing agreement with the Instituto Nacional de Biodiversidad (INBio) in
Costa Rica embodies the principies of resource conservation, sustainable development, technology
exchange and protection of strong privaie property rights for which we believe the Convention would

provide an international framework.

As you may know, early on in the discussions over U.S. ratification of the Convention, the
pharmaceuticai and biovechnoiogy indusiries raised some serious concerns about the potential for adverse :
interpretations of certain key Articles that addressed intellectual property rights. Last winter, Merck
facilitated the creation of a working group of six representatives of industry, environmental and policy
 research organizations with interests i biodiversity and biotechnology to address these concerns. The'
State Department’s Letter of Submittat to the Senate incorporates the Interpretative Statement our
working group sent to the President and clarifies ail ambiguities in a manner that greatly enhances the

potential for private sector participation under the Convention.
Tt is for these reasons that I support ratification of the Biodiversity Convention at the earliest
possible date. If you need additional assistance to resolve any outstanding substantive concerns, please

contact me directly or call Isabelle Claxton in our Washington office at (202) 638-4170.

Sincerely,
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BIOTECHNQLOGY
INDUSTRY
ORGANIZATION

June 21, 1894

The Honorable Claiborne Pell

Chairman, Senate Foreign Relations Committee
Room 446 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

for the opportunity to testify on behalf
the Biotechnncliogy Industry Organization, at the
12, 1994, concerning U.S.
Convention or Biclogical Divers

Thank vou
of BIG,
Senate hearing, April

_;\-ua*lov Gt

.
[l e 1=

., BIU, which is the trade association
{ = more tharn 500 companies, academic
1ns;1tu ions, state blotechnology centers and otner
assoc1ahlons ﬁnvclved in the research and development cf
nealth care, agricultural and environmental bilotechnolegy

products strongly supports speedy Senate ratification of
the Convention.:

We have received your follow-up guestion to be
submitted for the record in which you ask, "What would be
the impact if the U.S. were to decide not to ratify the
Convention, or if no decision has been reached before the
deadline for countries to participate in the flrst
Conference of Parties?¥

_ Preliminary meetings of signatory parties are
already taking place leading up to the first Conference
of Parties scheduled for November 28 - December 2, 1994
in Geneva, Switzerland. We believe it is essential that
the U.S. position on the protection of intellectual
property, the rights of parties under existing contracts
and the undesirability of creating a formal biosafety
protocol be appropriately represented at the Geneva
Meeting. The position of our government will be best put
forward by having official representatives at the
conference table. It would be unconscicnable for the
U.S. to stand aside while other nations decide matters of
importance to our economic future.

1625 K STREET. N.W__ SUITE 110
WASHINGTON, D.C. 2000i6- 1684

2012-8537-1244
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The. Honorable Claiborne Pell
June 21, 1994
Page 2

We are very appreciative of your willingness to consider

these vievs.
Very t;pl¥7ydu;s,
4 / ’
Richard D Godown
Senior Vice President

RDG/sbt
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WORLD RESOURCES INSTITUTE

1709 New York Avenue, NW., Washingtan, D.C. 20006, Telephone: 202-638-6300
Facsimiie: 202-638-0036 Telex: 64414 WRIWASH Direct Dial: (202) 662- -

May 7, 1894

Steve Poiansgky

“Senate Committee on Foreign Relations
" Uhited States Senats

~Dirksen Senate Office Buiiding
Washingion, B.0. 20816-8228

Dear M. Foiansiky:
| am submitting the Tollowing in response 10 vour request for further eiaboration on

. twa:issues reiated to my testimony 1o the Senate Foreign Relations Commitiee on
=April 12 on the Convention on Biological Diversity.

A0 What would be the impact if the U.S. were 0 decide not to ratify the

Conventiorn, or if no decision had been reached before the deadiine for
- countries te participate in the first Conference of Parties {COP)?

‘Failure of the U. S. to ratn‘y the Convention in time to participate in the first
nference of Parties would have the foﬂowmg conseguences.

Flrst it wou!d mean that the U.S. would not be able to influence the
mportant decisions regarding Convention procedures that will be agreed to by
onsensus at that meeting. Thus, the U.S. would not be in a position to ensure
hatthe procedures adopted resuit in a strong and effective Convention, or to
Ire that U.S. interests are protected.

Second the first meeting will be instrumental in setting the course for the
mple'mentatlon of the Convention. The COP will establlsh pnorl‘ues for the first

mitments under the Conventlon For example Canada, Chile, Norway,
onesia, Netherlands Poland, and the U.K. have already begun to deveiop the
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required biodiversity strategies detailing how'they will meet the Convention’s:
objectives. If the U.S. is not present, countries will begin to question the ”-
importance of the Convention and ‘may hold back on these essential actions.

Fourth, the negative consequences would "spill-aver’ beyond this agreemg;
and undermine U.S. positions and credibility on a variety of other international o
environmentsand development issues, including Agenda 21 follcv-up, the
- Cormmission on Sustainable Development, and the U.S. position in the U.N.
Conference on Population and Development..

Fifth, failure to ratify the convention will aventually cause other countries
raise barriers to 1J.8S. access to their genetic resources. The initiai U.S. decision::
not to sign the convention in 1992 led some countries to revoke collecting permit;
Barriers to trade in genetic resources and possibly to scientific research are likelyi
be created if the U.S. returns 1o that initial stance. )

Cleariy, severai of these issues would be less significant if the U.S. did ratif
the Convention but missed the deadline for participating in the first meeting. e
Nevertheless, the first two concerns alone -- regarding determination of rules of
procadure and establishment of initiai Convention priorities - are reason enoug

ensure that 1.8, is at the table.

2. Shouid the U.S. specify conditions under which we wouid withdraw from
the Convention?

No. Specification of conditions under which the U.S. wouid withdraw from:
the Convention would seriously undermine the ability of the 1J.S. to seek -
negotiated resolutions to problems that may arise under the Convention. Inany .
conceivable situation, it would be far better for the UJ.5. 10 pursue negotiation or
mediation of the dispute as provided under Articie 27, or to engage in the dispute:
resolution process identified in that Article. Oniy after a faiiure to resoive the '
situation shouid any party consider withdrawai. This opportunity 10 negotiaie
solutions and thereby avoid withdrawal would be iost if the U.3. specifies
sonditions in advanaa.

Please let me know if you have any further questions.

Sincerely, . 7 by
- P R ey
o s S

g el o
RIS

Waltar V. Reid
Yice Prasident for Program

o,

O



