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BAC KGRO UNI> 

The undersigned issued an Ini tial Decision on March J 2, 2007 fi nding the 82 

alleged violat ions proved and assessing a civil penal ty totali ng $3,444,000 against 

Respondents joint ly and severall y. Icicle Seafoods, Inc. ( Icicle) appealed. The Under 

Secretary of Co 111m cree for Oceans and Atmosphere affinncd the In itial Decision in part 

and remanded it in part. After reconsidering the remanded issues, the undersigned find s 

the allegations add ressed in the remand proved and the original civil penalties fair and 

appropriate under the circumstances. 

This case concerns an interpretation of "coolrol" as the tcnn is used in section 

21 I (c)(2)(A) of the American Fisheries Acl (AFA or Act), Pub. L. 105-277, Div. C, Ti tl e 

II, § 21 I (c)(2)(A), 112 Stat. 2681 at 634 ( 1998) (codified at 16 U.S.c. A. § 185 1 note) 

and 50 C.F.R. Part 679 as it applies to three (3) entities: Icicle, Adak Fisheries, LLC 

(Fisheries), and Adak Fisheries Development, LLC (AFDC). Section 2 1 I (c)(2)(A) of the 

AFA imposes a crab processing limit (cap) on entities that participate in the Bering Sea 

and Aleutian Island (BSA I) pollock fi shery. Under the AFA, any entity in which ten 

percent (1 0%) or more of the interest is owned or "controll ed" by another indi vidual or 

entity is deemed to be the same entity and is therefore subject to the same crab cap. See 

AFA, Pub. L. 105-277, Div. C, Title II , § 21 I (c)(2)(A). 

From February 2002 through February 2004, Icicle was subject to an annual crab 

processing cap of221 ,901 pounds of western Aleutian brown king crab. Icicle owned 

fi fty percent (50%) of Fisheri es. Therefore, Fisheri es was an affi li ated enti ty and subject 

to Icicle 's crab processing cap. 
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AFDC custom processed western Aleutian brown king crab for Fisheries. 

AFDC's sole owner and president, Mr. Kjetil Solberg, owned the other 50% interest in 

Fisheries with Icicle. Icicle also managed Fisheries. As such, it hired Mr. Solberg as 

Fisheries ' Chief Executive Officer. The parties' business relat ionships were further 

detailed in an LLC Agreement, a Management Agreement, an Employment Agreement , a 

Sublease Agreement, and a Custom Processing Agreement. 

While these arrangements enabled the parties to maximize crab processing 

opportunities, the basic organizational structure, contractual agreements, and interactions 

with one another exposed them to the prohibitions of section 21 1 (c)(2)(A) the AF A. 

Specifically, if Icicle, through Fishcries, controlled ten percent or more of AFDC then 

AFDC and Icicle would be considercd affiliated enti ties, thereby subjecting AFDC to 

Icicle's annual crab cap. The amount of crab AFDC processed while its sole owner was 

CEO of Fisheries greatly exceeded Icicle's annual crab cap prompting the National 

Oceanic and Atmospheric Administration ("NOAA" or "Agency") to invest igate for 

possible AFA violations. 

On August 11 ,2003, NOAA representatives met with Icicle's representatives, Mr. 

Solberg, and Mr. Solberg's attorney. At the conclusion of the meeting, the NOAA 

representatives identified some areas of concern with respect to the Adak structure and 

agreements. The NOAA representatives provided some suggestions that might reduce the 

amount of control Icicle exercised over AFDC through Fisheries. They also advised that 

the suggestions were neither exhaustive nor inclusive, and that implementing them would 

not remedy past violations. Respondents amended the LLC Agreement, the Employment 

Agreement, and the Custom Processing Agreement. However, the Respondents did not 
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submit the amended agreements to NOAA for review until December 2003 and NOAA 

did not eomplete its review until February 28, 2004. 

Upon examination and review, the Agency detennined that the amended 

agreements did not reduce the amount of control Icicle exercised over AFDC, through 

Fisheries, to less than ten percent (10%). Accordingly, it issued a Notice of Violation and 

Assessment (NOVA) against Respondents alleging eighty-two (82) separate violations of 

the AFA. Specifically, from February 2002 through February 2004, Icicle, Fisheries, and 

AFDC were "affiliated entities" that violated seetion 21 I (c)(2)(A) of the AFA. The 

entities processed 1,544,957 pounds of west em Aleutian brown king crab in excess of 

Icicles ' 2002 crab cap of221,901 pounds; 1,997,301 pounds of crab in excess of Icicles' 

2003 erab eap of221,90 1 pounds; and 283,877 pounds of erab in excess of Icicles ' 2004 

crab cap of221 ,90 I pounds. The total amount of excess crab processed by the entities 

from 2002-2004 was 3,826,135. 

In the Initial Decision, the undersigned found that through the various 

agreements, amended agreements, and business practices, Icicle "controlled" AFDC 

through Fisheries to the extent of ten percent (10%) or more from February 2002 through 

February 2004. As such, AFDC became the same entity or an affiliated entity and was 

subject to Icicle's crab processing cap established under section 211 (c)(2(A) of the AFA. 

Due to the large volume of crab and the factors at 16 U.S.C. § 1858(a) and 15 C.F.R. § 

904.108, the undersigned assessed a civil monetary penalty in the amount of$3,440,000 

against the Respondents jointly and severally. 
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SUMMARY OF ISSUES AFFIRMED AND REMANDED 

The Under Secretary's Detennination and Order considered six (6) issues on 

admin istrative appeal. Those issues and the Under Secretary's Detcnnination and Order 

on each are summarized briefly as follows: 

J. Whether the AF A grants NOAA authority to promulgate regulations 
establi shing individual entity caps under § 2 11 (c)(2)(A) of the AFA. 

The Under Secretary found that the Agency did nol exceed its authority 
to promulgate regulations establishing individual entity caps. 

2. Assuming NOAA had authority to promulgate regulations establishing 
individual entity caps under § 21 1 (e)(2)(A) of the AI' A, whether the 
Agency is required to prove the aggregate crab processing limit for all 
processors was exceeded in order to successfully prosecute a violation 
of tile individual entity cap regulation. 

The Under Secrctary found that the AU was correct in concluding that 
thc Agency was not required to prove that all processors together 
exceeded an aggregate cap in order to prosecute an individual processor 
for exceeding its indi vidual cap. 

3. Whether the ALl applied the appropriate legal standard to detenninc 
whether AFDC was subject to Icicle's crab cap for the period February 
through December 2002, including whether Icicle had sufficient notice 
of the legal standard that NOAA would apply during that period in the 
absence of regulations? If the ALl applied an incorrect legal standard, 
what was the correct legal standard? 

The Under Secretary found that AU applied the appropriate legal 
standard: "Any entity in which 10 percent or more of the interest is 
owned or controlled by another individual or entity shall be considered 
to be the same entity for the purposes of thi s subparagraph." Pub. L. 
105-277 § 2 11 (e)(2)(A), 

4. Given the facts found by the AU , and based on the legal standard you 
believe should be applied for the period February through December 
2002, was AFDC subject to Icicle's crab cap during the period February 
through December 2002? 

The Under Secretary found that the record contains substantia l evidence 
to support the AU 's conclusion that Fisheries exercised power and 
influence over AFDC and ultimately controlled 10 percent or more of 
an interest in AFDC. 
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5. Given the facts found by the AU, and based on NOAA's regulations in 
effect during the period February 2003 through February 2004, was 
AFOC subject to Icicle' s crab cap during that time period? 

As discussed more fully below, the Under Secretary remanded on this 
issue to clarify findings and conclusions on violations of the 2003 AFA 
regulations between February 2003 and February 2004. The Under 
Secretary also suggested a more thorough analysis and discussion on 
whether the amendments to the various agreements reduced the amount 
of control that Fisheries had over AFOC. 

6. Assuming the AU was correct in concluding AFOC was subject to 
Icicle' s crab cap, did he err in establishing the appropriate penalty for 
the 82 violations charged? Ifso, identify the precise error(s) of law 
and/or fact. 

A. Issue 5 

As discussed more fully below, the Under Secretary remanded on this 
issue to reconsider the civil penalties as appropriate ifthcre are any 
material changes to those findings and conclusions with respect to issue 
5 and also to reconsider the entire penalty. Remand Order at 31. 

Icicle claims it did not have either a direct or indirect interest in AFDC and 

therefore, did not have control of 10 percent or more of an interest in AFDC as that tenn 

was defined in the January 2003 regulations, particularly after the parties renegotiated 

their contracts to address issues raised by the Agency during its investigation. 

The Agency's position is that the control Icicle asserted over AFDC in February 

2004 is essentially the same as it was in February 2002. The Agency argues that the final 

regulations state control exists if one entity has the responsibility to procure insurance on 

the processor and that Icicle carried insurance on AFDC's crab line equipment and also 

carried worker' s compensation insurance of AFDC's employees. See 67 Fed. Reg. 

79692, 79722 (Dec. 31 , 2002) (codified at 50 C.F.R. § 679.2(3)(vii)(2003-2007)) below. 

The Under Secretary remanded on issue 5 to clarify findings of fact and 

conclusions oflaw with respect to the violations of the 2003 AFA regulations between 
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February 2003 and February 2004. Specificall y, the Under Secretary stated the AU did 

not state which speci fi c provision or provisions of the 2003 re6'lllations he concluded 

were triggered by the business relationships among the Respondents and, furth er, the AU 

did not sufficiently explain whether the amendments the parties made to the agreements 

among them altered the lega l analysis. 

In addition to addressing the specific provision or provisions of the 2003 

regulations triggered by the business relationships among the Respondents, the Under 

Secretary stated "[tJhe AU should include in his decision after remand a more thorough 

analysis and discussion of, among other things, whether AFDC's retention of its crab 

processing rights, the increase in the crab processing fees paid by Fisheries to AFDC, the 

elimination of administrative services provided by Fisheries to AFDC, and AFDC's crab 

processing for itself and others sufficientl y reduced the amount of control that Fisheries 

had over AFDC ... between February 2003 and February 2004 to no longer trigger 

application of Icicle's crab cap to AFDC's crab processing operation." Remand Order at 

28. 

B. Issue 6 

Icicle claims the AU erred by failing to factor in the signi fi cant error made by 

NOAA counsel in estimating the profits made for the excess crab; misconstru ing the 

legislative purpose; fa iling to find haml; and failing to take Icicle ' s good faith into 

account when determining the sanction. The Agency's position is that it is authorized to 

assess civil penalties up to $120,000 per charge and that the AU's imposed penalty for 

each of the 82 violations is $42,000 per charge. The Agency further argues the penalty is 
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appropriate because Respondents made substantial profits and created substantial 

damages to competitors, the class intended to be protected by AF A § 211 (c)(2)(A). 

The Dcputy Secretary found that the AU's decision to impose the penalty 

assessed was based in part on a conclusion that "Respondents engaged in an improper 

scheme to evade the law. The record does not support that conclusion. The record 

demonstrates that Respondents attempted to structure their business arrangement to meet 

the requirements of the law and cooperated fully with the Agency when it raised 

questions about that arrangement. The fact that they did not succeed in achieving 

compliance does not increase their culpability." Therefore, the Under Secretary instructed 

the AU to reconsider the pcnalties assessed with respect to all the charges provcd. /d. 

Thc Under Secretary also found that "[i]n light of the remand on Issue 5, the AU 

may reconsider the penalties imposed with respect to the charges alleged between 

February 2003 and February 2004 if necessary in the event that his decision with respect 

to the alleged violations covered by Issue 5, or any ofthcm, changes in any respect 

material to the appropriate penalty assessment." Id. at 31. 

Further, the Deputy Secretary found Icicle's following arguments to be without 

merit: I) the AU failed to account for significant error made by NOAA counsel in 

estimating the excess crab processing profit; 2) the AU failed to find that ADA processor 

as a group ever processed an amount of crab in excess of the crab cap; 3) the AU erred in 

finding multiple violations for processing of crab in the same day; 4) the AU erred by 

taking into account seven violations that involved crab processed for Westward Seafoods; 

and, 5) the AU erred in detennining that AFDC lacked the ability to pay the amount of 

the penalty. See Remand Order at 29-31. 
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ACTIVITY AfTER REMAND ORDER 

Both parties submitted briefs containing additional arguments concerning the 

issues on remand. Icicle also submitted a Motion to Disqualify the Administrative Law 

Judge and a Motion to Supplement the Record on Remand by including the Department 

of Commerce Office of Inspector General ' s (DIG) "Review of NOAA Fisheries 

Enforcement Programs and Operations, Report No. DIG 19887 of January 2010." The 

undersigned denied Icicle's Motion to Disqualify in a separate Order dated August 4, 

2009. 

A. Icicle's Motion to Supplement the Record on Remand 

Icicle ' s requests that the U.S. Department of Commerce Office ofinspector 

General's (OIG) report entitled, "Review of NOAA Fisheries Enforcement Programs and 

Operations be included in the record. Icicle cites Finding 2, which states, in summary, 

that the Agency' s Office of General Counsel for Enforcement and Litigation does not 

have an internal operations manual for assessing civil penalties; that Agency attorneys 

have broad discretion; and that the absence offonnal procedures for sufficiently 

documenting its decisions regarding penalty assessments and settlement amounts, has 

resulted in a process that appears arbitrary. 

Icicle claims that the problems outlined in Finding 2 manifest in this case because 

the Agency attorney has never provided an explanation of how he arrived at the proposed 

penalty and that he refused to answer on the grounds that such infonnation was privileged 

and constituted work product. Therefore, the penalty assessment is arbitrary and not 

entitled to any credence or deference. 

11 



The Agency responded that the report does not address the particular facts and 

circumstances in thi s case or the impartiality of the undersigned Administrative Law 

Judge, onl y the general policies and procedures of NOAA 's Office of Law Enforcement 

and Office of General Counsel for Enforcement and Litigation. For the OIG report to be 

relevant in thi s case, it would have to call into question the impartiality of the hearing 

process and/or the findings of the AU. Moreover, the Respondents received an extensive 

hearing in this case and the AU 's considerations in assessing the penalty are clearly sct 

out in the Initial Decision at pagcs 42 to 47. Therefore, the Agency concluded, the report 

is not relevant. 

Icicle replied that the AU simply acceded to the Agency's original assessment. 

Icicle further claimed that the Agency's Notice of Proposed Rulemaking (NPRM) at 75 

Fed. Reg. 13050-51 (Mar. 18,2010) reinforces the relevance of the OIG report. The 

NPRM states the Agency wi ll be required "to just ify at a hearing ... that its proposed 

penalty is appropriate, taking into account all the factors required by applicable Jaw." 

Icicle concludes that the 010 Report is clearly rclevant to the question of the arbitrary 

nature of the Agency's penalty assessment. 

B. Decision on Icicle's Motion to Supplemcnt the Rccord 

The Agency's Final Rule at 75 Fed. Reg. 35,631 (June 23, 2010) (to be codified 

at 15 C.F. R. § 904.204(m», responds to a comment on the NPRM that NOAA attomeys 

should be available to testify at hearings before an Administrative Law Judge as to the 

basis for penalty assessments in any particular case. The Agency disagreed and 

responded as follows: 

NOAA is changing its regulations 10 remove the requirement ailS C.F .R. 
§ 904.204(m) that an Administrative Law Judge state good reason(s) for 

t2 



departing from the civil penalty or penn it sanction .... This revision 
eliminates any presumption in favor of the civil penalty or permit sanction 
assessed by NOAA in its charging document. (see In the mattcr of AGA 
Fishing Com. 200 I WL 34683852 (NOAA Mar. 17, 200 I). It requires 
instead that NOAA justify at a hearing provided for under this Part that its 
proposed penalty or permit sanction is appropriate, taking into account all 
factors required by applicable law (J 6 U.S.C. § I 858(a)] .... It appears 
that the commenter is seeking to probe the NOAA attorney's thought 
process in deciding what facts and ar!,TUments to present. As the U.S. 
Supreme Court established in Hickman v. Taylor, 329 U.S. 495 (J 947), 
such thought processes arc protected from disclosure absent a compelling 
need which is not present here. Sce also Shelton v. American Motors, 
Corp., 805 F.2d. 1323 (8'" Cir. 1986) (party seeking to depose opposing 
counsel in a pending case must show that (I) no other means cxist to 
obtain the infomlation than to depose opposing counsel; (2) the 
infonnation sought is relevant and nonprivilegcd; and (3) the infonnation 
is crucial to the preparation of the case); Nationwide Mutual Ins. Co. v. 
Home Ins. Co. , 278 F.3d 621, 628 (6'" Cir. 2002) (adopting the Eighth 
Circuit test in Shelton}." 

75 Fed. Reg. 35,631,35,632 (June 23, 2010) (to be codified at 15 C.F.R. § 
904.204(m)). 

Throughout these proceedings, the Agency has presented facts and figures in 

support of its proposed civil monetary penalty. Further, Respondents have presented facts 

and figures to the contrary. Moreover, the civil penalty analysis in the Initial Decision 

consists of six (6), single spaced pages. It applicd all of the factors required by applicablc 

law (16 U.S.C. § I 858(a) and 15 C.F.R. § 904.108(a)), plus extensive case law and 

legislative history. 

The U.S. Department of Commerce Office of Inspector General subsequently 

issued its "Final Report" entitled "Review of NOAA Fisheries Enforcement Programs 

and Operations, Report No. DIG 19887-2 of September 2010." That rcport supplements 

the original report and contains the results of the DIG 's examination of"27 Selected 

Fisheries Enforcement Complaints." As with the January 2010 report, the "Final Report" 

does 110t address the particular facts and circumstances in this well developcd and fully 
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adjudicated case, nor does it address the impartiality of the undersigned Administrative 

Law Judge. 

The law is clear. "Any oral or documentary evidence may be received, but the 

agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial , or 

unduly repetitious evidence." 5 U.S.C. § 556(d). "All evidence that is relevant, material , 

reliable, and probative, and not unduly repetitious or cumulative, is admissible at the 

hcaring." 15 C.F.R. § 904.25I(a)(2). In this case, the Undcr Secretary has prescribed the 

bases upon which the All is to reconsider the civil penalties. The OIG reports do not 

constitute separate authority obligating the All to expand on what the Under Secretary 

has prescribed. 

In view of the foregoing, Icicle's Motion to Supplement the Record on Remand 

with the OIG Report is DENIED. The undersigned will reconsider the civil penalties in 

accordance with the Detennination and Order. 

AFA Regulations February 2003 - February 2004 

AF A regulations in effect from February 2003 through February 2004 are as follows. I 

50 CFR 679.2 

§ 679.2 Definitions 

* * * 

Affiliationfor the purpose of defining AF A entities means a relationship between 
two or more individuals, corporations, or other business concerns in which one 
concern directly or indircctly owns a 10 percent or greater interest in another, 
exerts control over another or has the power to exert control over another; or a 
third individual , corporation, or other business concern directly or indirectly owns 

167 Fed. Reg. 79,692, 79722 (Dec. 30, 2002) as codified at 50 C. F.R. § 679 .2 (2003). The pertinent 
regulations were eITective January 29, 2003 through December 31 , 2007. 
2 The following discussion is based 011 the Init ial Decision's Findings of Fact in their entirety. Those 
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a 10 percent or greater interest in both, exerts control ovcr both, or has the powcr 
to exel1 control over both. 

* * * 
(3) What is Control? For the purposes of detennining affi li ation, control is 
deemed to exist if an individual, corporation, or other business concern has any of 
the following relationships or fonns of control over another individual , 
corporation, or other business concern: 

(i) Controls 10 percent or more of the voting stock of another corporation 
or business concern; 

(ii) Has the authority to direct the business of the entity which owns the 
fi shing vessel or processor. The authority to "direct the business of the 
entity" does not include the right to simply participate in the direction of 
the business activities of an entity which owns a fi shing vessel or 
processor; 

(iii) Has the authority in the ordinary course of business to limit the 
actions of or to replace the chief executive officer, a majority of the board 
of directors, any general partner or any person serving in a management 
capacity of an entity that holds 10 percent or greater interest in a fishing 
vessel or processor. Standard rights of minority shareholders to restri ct 
the actions of the entity are not included in this definition of control 
provided they are unrelated to day-to-day business activities. These rights 
include provisions to require the consent of the minority shareholder to 
sell all or substantially all of the assets, to enter into a different business, 
to contract with the major investors or their affiliates or to guarantee the 
obligations of majority of investors or their affi liates; 

(iv) Has the authority to direct the transfer, operation or manning of a 
fishing vessel or processor. The authority to "direct the transfer, operation 
or manning" ofa vessel or processor does not inelude the right to simply 
participate in such acti vities; 

(v) Has the authority to control the management of or to be a controlling 
factor in the entity that holds 10 percent or greater interest in a fi shing 
vessel or processor; 

(vi) Absorbs all the costs and nomlal business ri sks associated with 
ownership and operation of a fishing vessel or processor; 

(vii) Has the responsibi lity to procure insurance on the fishing vessel or 
processor, or assumes any liab ility in excess of insurance coverage; 

(viii) Has the authority to control a fishery cooperative through 10 percent 
or greater ownership or control over a majority of the vessels in the 
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cooperative, has the authority to appoint, remove, or limit the actions of or 
replace the chief executive officer of the cooperative, or has the authority 
to appoint, remove, or limit the act ions ofa majority of the board of 
directors of the cooperative. In such instance, all members of the 
cooperative arc considered affiliatcs of the individual , corporation, or 
other business concem that exerts control over thc cooperative; and 

(ix) Has the ability through any other means whatsoever to control the 
entity that holds 10 percent or greater interest in a fishing vessel or 
processor. 

DISCUSSION' 

A. Original Agreement 

The 2003 regulations define affiliation as "a relationship between two or more 

individuals, corporations, or other business concems in which one concem directly or 

indirectly owns a 10 percent or greater interest in another, exerts control Over another or 

has the power to exert control over another; or a third individual , corporation, or other 

business concern directl y or indirectly owns a 10 percent or greater interest in both, 

exerts control over both, or has the power to exert control over both." 67 Fed. Reg. 

79,692,79722 (Dec. 30, 2002). For the purposes of detennining affiliation, control is 

deemed to exist if an individual , corporation, or other business concem has any 

[emphasis added] of the relationships or fonns of control, listed as 3(i) through 3(ix) 

above, over another individual, corporation, or other business concern. The following 

enumerated examples show that control is "deemed" to exist among Respondents. 

i. 50 C.F.R. § 679.2(3)(vii). Has the responsibility to procure insurance on 
the fishing vessel or processor, or assumes any liability in excess of 
insurance coverage. 

Pursuant to the Crab Processing Agreement of December 4, 200 I, "AF [Fisheries) 

shall maintain insurance policies on all of AFDC's equipment and products." ALl Ex. 10 

2 The following discussion is based on the Initial Decision 's Findings of Fact in their entirety. Those 
Findings of Fact can atso be found in this Decision at Attachment A. 
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at 2. Under the contemplated contractual changes expressed by AFDC's attorney and 

Icicle's General Counsel in their letter of September 16, 2003, Fishcries "will no longer 

insure AFDC's interest in the crab processing equipment." Icicle Ex. 20. Howcvcr, 

Fisheries continued to maintain insurance on AFDC's crab processing equipment. Tr. 

Vol. VIll at 213-14. Under the regulations at 50 C.F.R. § 679.2(3)(vii), Icicle, in its 

capacity as 50% owner and manager of Fisheries, is deemed to have controlled AFDC to 

the extent often percent or more from February 2003 through February 2004, making 

AFDC an affiliated entity for the purposes of the AFA and subjecting it to Icicle' s crab 

cap. Therefore, control is deemed to exist by way of 50 C.F.R. § 679.2(3)(vii), making 

AFDC an affiliated entity subject to Icicle' s crab cap. 

ii. 50 C.F.R. § 679.2(3)(iv). Has the authority to direct the transfer, 
operation or manning of a fishing vessel or processor. The authority to 
"direct the transfer, operation or manning" of a vessel or processor does 
not include the right to simply participate in such activities. 

Me Solberg agreed to operate AFDC as a separate processing operation based on 

Fisheries' guarantee of support. Solberg Deposition VoL II at 157-58. Approximately 12 

employees are needed to operate the crab processing line. Solberg Deposition VoL I at 

20. AFDC had no full time employees. Agcncy Ex. 81 at 4 and 82 at 9. A Fisheries 

employee selected which of their employees would work on crab processing for AFDC. 

Agency Ex. 82 at 9. Without Fisheries, AFDC could not afford to hirc its own 

employees. Hellennan Deposition at 10; Agency Ex. 82 at 12. 

Under the Amended and Restated Processing Agreement, AFDC hired two 

employees (a foreman and a quality control person) to supervise the operation of the crab 

line. Finding of Fact 120; AU Ex. 14 at 2. The Supervisors were required under the 

tenns of the agreement to be loaned to Fisheries when they were not engaged in 
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supervising crab processing as follows: 

AF [Fisheries] shall loan AFDC employees as needed on an hourly basis 
to process crab ("Crab Processors"). AFDC shall maintain one fulltimc 
employee at the plant in Adak ("AFDC Supervisor") who shall be 
empowered to select and oversee the Crab Processors. The Crab 
Processors shall be available to AFDC as is reasonable; however, the 
parties recognize that if AF [Fisheries] is processing fi sh and cannot 
reasonably spare any employees, AF [Fisheries] shall be under no 
obligation to make any employees available. When not engaged in 
supervising crab processing, the AFDC Supervisor shall be loaned to AF 
[Fisheries]. 

AU Ex. 14 at 2. 

Therefore, control is deemed to exist by way of 50 C.F.R. § 679.2(3)(iv), making 

AFDC an affiliated entity subject to Icicle' s crab cap. 

Hi. 50 C.F.R. § 679.2(v). Has the authority to control the management of or 
to be a controlling factor in the entity that holds 10 percent or greater 
interest in a fishing vessel or processor. 

As CEO of Fisheries, Mr. Solberg was an at-will employee and could be 

tenninated at any time, including without cause. The Employment Agreement required 

that he report to Fisheries' Manager (Icicle). Further, the Employment Agreement 

required that he "devote all of his business time and attention to the business of the 

Company (Fisheries) ... and not render commercial or professional services of any nature 

to any person or organization, whether or not for compensation, without prior written 

consent of the Company's Manager [Icicle], and will not directly or indirectly engage or 

participate in any business that is competitive in any manner with the business of the 

Company." The Employment Agreement expressly allowed Mr. Solberg to conduct crab 

processing operations through AFDC and catch/process seafood using the FN Western 

Queen or any other fishing vessel owned by Alaska Fisheries, LLC. "All Ex. 8 at 2, 3. 

The Amended Employment Agreement did not change the relationship or Mr. Solberg's 
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at-will status. AU Ex. 15. Therefore, control is deemed to cxist by way of 50 C.F.R. § 

679.2(3)(v) making AFDC an affiliated entity subject to Icicle ' s crab cap. 

iv. 50 C.F.R. § 679.2(ix) Has the ability through any other means whatsoever 
to control the entity that holds 10 percent or greater interest in a fishing 
vessel or processor. 

Respondents have run afoul of the AF A due in large part to their structural 

business contractual relationships. Icicle owned 50% of Fisheries. Mr. Solberg owned 

100% of AFDC and the other 50% of Fisheries. As such, he was entitled to 50% of the 

profits. AU Ex. 6; Tr. Vol. VIII at 46. Fisheries was subject to Icicle ' s crab cap. Icicle 

was the manager of Fisheries. AU Ex. 7; Tr. Vol. II at 210. As manager, it hired Mr. 

Solberg as Fisheries' CEO and paid him a salary of$300,000 per year, and required that 

he "devote all of his business time and attention to the business of the Company 

(Fisheries) .... " AU Ex. 8 at 2, 3. As CEO of Fisheries, Mr. Solberg was an "at will" 

employee. AU Ex. 8. Icicle's Chief Financial Officer said, "[w]e want to invest in a 

company [Fisheries] that ' s going to have a CEO that's fully engaged, fully committed to 

our investment." Tr. VIII at 240. 

Without Fisheries, AFDC would not be an economically viable entity and would 

not be able to hire its own employees. Hellennan Deposition at 105 based on his second 

report; Agency Ex. 82 at 12. Even after the Amended Agreements, without Fisheries ' 

employees, Development could not have existed. Agency Ex. 82 at 12. Fisheries owned 

the totes, forklifts , and scaled used by AFDC in its crab processing operations. Tr. Vol. 

III at 539. AFDC had no line of credit and necessarily depended on Fisheries for support. 

Agency Ex. 48; Solberg Deposition Vol. II at 157-58. Fisheries paid all of AFDC's 

operating expenses, including utility, rent, supplies, shipping costs, insurance, and other 
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expenses. Fisheries thcn sought reimburscmen t at the end of thc year. Tr. Vol. III at 54 1; 

Agency Ex. 36 and 68; Solberg Deposition Vol. 1 at 104, 109. Employees, fi shenncn, and 

companies that conducted business on Adak believed that Icicle and AFDC merged. 

Agency Ex. 12 at 25-28; Agcncy Ex. 32 at 39. Iciclc was vicwed as a partner in the crab 

processing operation. Id. Icicle personnel were responsible fo r marketing the crab that 

AFDC custom processed on bchalfofFisherics. Tr. Vol. III at 542. 

Allhough AFDC maintained a bank account with First National Bank of 

Anchorage, Fisheri es' manager (Icicle) established a separate bank account fo r AFDC at 

U.S. Bank in Seattle. Iciclc Ex. 46; Agency Ex. 27; Tr. Vo l. VIII at 92. The signatori es 

on this account were Mr. Solberg and Icicle's CEO, CFO, and Controller. Agency Ex. 27; 

Tr. Vo l. VII at 92. AFDC's separate account was not used. Agency Ex. 12 at 9, 12- 15; Tr. 

Vol. III at 525. Mr. Solberg admitted that his focus was on build ing Fisheri es because 

AFDC was expected to merge into Fisheries. Tr. Vol. III at 468 and 480. TIlerefore, he 

paid li ttle attention to what Fisheries was charging AFDC. Tr. Vol. III 567. Fisheries 

represcnted nearl y 85% of AFDC's business. Tr. Vol. 1II at 484-85; Agency Ex. 33a; 

Solberg Deposition Vol. II at 155. 

Mr. Solberg served as the CEO of both Fisheries and AFDC and managed the 

dail y opcrations of both companies. Mr. Solberg received an annual salary of$300,OOO as 

CEO of Fisheri es and no salary as CEO of AFDC but as sole owner he was entit led 10 

profits, ifany were realized. AU Ex. 8 al 1-2; entire record. Mr. Solberg stated that the 

arrangement whereby AFC would process the crab on Adak Island was to be temporary 

in order to satisfy the requi rement of the National Marines Fisheri es Service (NMFS). It 

was also to be a "sleeper" until it could be rejoined with Fisheries. Tr. Vol. III at 456, 
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476; Agency Ex. 46. "Everything should ultimately be one company." Tr. Vol. III at 468. 

Mr. Solberg also stated that hi s focus was to build Fisheries because it was the company 

that was going to be there for 30 years and AFDC was going to go away. Tr. Vol. III at 

480. 

Finally. as CEO of Fisheries, Mr. Solberg was obligated to report to the 

company' s manager. This placed him and the interests of AFDC in a subservient position 

to Icicle, the manager of Fisheries. When coupled with hi s own interest in building 

Fisheries, AFDC was susceptible to being controllcd to the extent of ten percent or more. 

As 50% owner of Fisheries, and as its $300,000 per year CEO, Mr. Solberg did not act in 

a manner that was contrary to the interests of Fisheries or its managcr, Icicle. Under the 

original agreements and as revised, AFDC was a captivc processor until Icicle sold its 

interest in Fisheries to Mr. Solberg for $4.25 million on June 3, 2004. Agency Ex. 72; Tr. 

Vol. III at 559 and 564; Solberg Deposition Vol. I at I 17; Agency Ex. 82 at 13. 

Thcreforc, control is decmed to exist by way of 50 C. F.R. § 679.2(3)(ix), making 

AFDC an affiliated entity subject to Icicle's crab cap. 

B. Amended Agreements 

In addition to addressing which specific provision or provisions of the 2003 

regulations were triggered by the business relationships among the Respondents, the 

Under Secretary stated "[t]he AU should include in his decision after remand a more 

thorough analysis and discussion of, among other things, whether AFDC's rctention of its 

crab processing rights, the increase in the crab processing fees paid by Fisheries to 

AFDC, the elimination of administrative services provided by Fisheries to AFDC, and 

AFDC's crab processing for itself and others sufficiently reduced the amount of control 
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that Fisheries had over AFDC ... between February 2003 and February 2004 to no 

longer trigger application of Icicle' s crab cap to AFDC's crab processing operation." 

Remand Order at 28. 

In view of the foregoing discussion showing that several provisions of the 2003 

regulations deemed control existed throughout the period February 2002 through 

February 2004, even after the amended agreements took effect, the amendments did not 

lessen Icicle' s control over AFDC to the extent of less than ten percent. Agency Ex. 82 at 

12. They lessened it only a minor extent. Hellennan Deposition at 143. Mr. Solberg could 

still be temlinated as CEO of Fisheries and his sublease with Fisheries could also be 

tenninated. Further, the changes to the agreements benefited Mr. Solberg somewhat 

financially but they did not lessen control. Mr. Solberg still remained a 50% partner with 

Icicle as CEO of Fisheries as well as the sole owner and CEO of AFDC. His salaried 

income continued to come from Icicle and Fisheries rather than from AFDC. His interest 

was in growing, nurturing, and doing whatever he could to make Fisheries a profitable 

operation. Tr. Vol. VI at 83, 84. AFDC continued to share the common use of a facility, 

employees, equipment, and utilities. The amended agreements were designed to make 

AFDC more profitable but they did not make it independent of Icicle' s control through 

Fisheries to less than 10 percent. 

AFDC retaining its crab processing rights reduced some control but Fisheries still 

had the authority to direct the operation or manning of the crab processing facility. 

Further, Mr. Solberg's interest was in growing, nurturing, and doing whatever he could to 

make Fisheries a profitable operation. Mr. Solberg believed AFDC was a "sleeper" and 
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that Fisheries and AFDC would eventually merge into one company. Moreover, contro l is 

already deemed to exist through 50 C.F.R. § 679.2(3)(iv)(v)(vii) and (ix). 

Increasing the crab processing fees that Fisheries paid to AFDC may have helped 

AFDC become more profitable but it did nothing to reduce the control. Tr. Vol. IV at 

802. The increased fees wcrc $.95 per pound for processing below 500,000 pounds, $.90 

for processing 500,000 +, and $.85 for processing I million pounds or morc. If Fisheries 

was expected to purchasc I million pounds, a flat rate of$.85 per pound was set. AU 

Ex. 14. As with AFDC retaining its crab processing rights, control existed through 50 

C.F.R. § 679.2(3)(iv)(v)(vii) and (ix). 

Eliminating administrative services to AFDC reduced some control Fisheries 

exercised over AFDC. Instead, AFDC was required to pay Fisheries an annual 

management fee to compensate Fisheries for services provided and incidental expenses 

including, but limited to telephone, computer support, use of Fisheries forklifts and other 

mobile equipment , office supplies, procurement of packaging, and other supplies, AU 

Ex. 14 at 4. The amount of management fee depended on the amount of crab AFDC 

processed during the calendar year with the top fee set at $50,000 if AFDC processed 

500,000 pounds or more to the bottom fee of$1 0,000 if AFDC processed less than 

200,000 pounds. Id. at 13. As with AFDC retaining its crab processing rights, control 

sti ll existed through 50 C.F.R. § 679.2(3)(iv)(v)(vii) and (ix). 

Finally, AFDC's processing crab for itself and others did not sufficiently reduce 

the amount of control that Fisheries had over AFDC because Fisheries still retained the 

right to direct the operation or manning of the crab processing facility. AFDC processing 

crab for itself and others does not sufficiently reduce the amount of control Fisheries had 
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over it because other operational relationships, contracts, and agreements were still 

enough to establish Fisheries' 10% or more control over AFDC. Tr. Vol. V at 36-37. As 

with AFDC retaining its crab processing rights, control still existed through 50 C.F.R. § 

679.2(3)(iv)(v)(vii) and (ix). 

SUPPLEMENTAL FINDINGS AND CONCLUSIONS 

The Ultimate Findings of Fact and Conclusions of Law in the Initial Decision are 

supplemented as follows: 

I. The amended agreemcnts did not reduce control to below ten percent. Applying 

50 C.F.R. § 679.2(3)(iv)(v)(vii) and (ix) to the facts and to the Agreements and 

Amended Agreements, Icicle excrcised ten percent or more control over AFDC 

through Fisheries from February 2002 through February 2004, thereby making 

AFDC an affiliated entity under the AFA and subject to Icicle' s crab cap. 

2. NOAA has established by a preponderance of reliable and credible evidence that 

beginning February 2002 through February 2004, on 82 separate occasions, 

AFDC processed a total of3,825,917 pounds of western Aleutian brown king crab 

in excess of Icicle' s crab cap in violation of section 21 I (e)(2)(A) of the AFA and 

the Magnuson-Stevens Act (16 U.S.C. § 1857). 

The remainder of the Ultimate Findings of Fact and Conclusions of Law are still in effect. 

RECONSIDERED PENALTY ASSESSMENT UNDER ISSUE 6 

The Deputy Secretary stated "[i]n light of the remand on Issue 5, the AU may 

reconsider the penalties imposed with respect to the charges alleged between February 

2003 and February 2004 if necessary in the event that his decision with respect to the 

alleged violations covered by Issue 5, or any of them, changes in any respect material to 
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the appropriate penalty assessment." Remand Order at 29. The decision with respect to 

the alleged violations covcrcd by Issue 5, or any ofthcm, does not change in any material 

way. Therefore, thc undersigned finds no reason to change the civil penalties assessed in 

the Original Decision based on Issue 5. However, the Under Secretary also instructed thc 

AU to reconsider the penalties assessed with respect to all the charges proved. 

Section 21 O(g) of the AF A provides that a violation of section 211 constitutes a 

violation of section 307 of the Magnuson-Stevens Act (16 U.S.c. § 1857). See Pub. L. 

105-277, Div. C, Title II, § 210(g), 112 Stat. 2681 at631 (I 998)(eodifiedat 16 U.S.C.§ 

1851 note). A violation of section 211 is subject to civil penalties and permit sanction 

under section 308 of the Magnuson-Stevens Act, codified at 16 U.S.C. § 1858. Id. 

During the time period in question, each violation of the Magnuson-Stevens Act may 

incur a maximum civil penalty of$120,OOO. See 16 U.S.C. § 1858(a); 15 C.F.R. 

6.5(f)(15) (inflation adjustment of civil penalties) (2002 - 2003). Furthennore, each day 

of a continuing violation constitutes a separate offense. See 16 U.S.c. § 1 858(a). 

In assessing a civil penalty, several factors are considered, including the nature, 

circumstances, extent, and gravity of the prohibited acts committed and, with respect to 

the violator, the degree of culpability, any history of prior offenses, and such other 

matters as justice may require. 16 U.S.C. § 1858(a); 15 C.F.R. § 904.108(a). A civil 

penalty may be increased if a respondent ' s ability to pay is such that a higher civil 

penalty is necessary to dctcr future violations, or for commercial violators, to make a civil 

penalty more than a cost of doing business. 15 C.F .R. § I 08(b). 

Since the findings are not materially changed, the 82 alleged violations remain 

proved. According to the law and regulations in effect at the time of the violations, a 
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total maximum civi l penalty in the amount of $9,840,000.00 may be assessed. The 

Agency st ill seeks a civil penalty totaling $3,444,000.00. 

The factors to be considered in assessing the civil penalty are discussed fully in 

the Initial Decision. That discussion still applies except for the presumption in favor of 

the civi l penalty assessed by NOAA which was changed by the Agency's Final Rule at 

75 Fed. Reg. 35,631 (June 23, 201 O)(to be codified at 15 C.F.R. § 904.204(m) and will 

not be repeatcd here except to emphasize a point. 

A. The Nature of the Prohibited Aets Committed 

The nature of the prohibited acts committed is an unlawful overage. The overage 

is unlawful because Respondents processed crab in excess of Icicle ' s crab cap. 

Processing excess crab violates the AFA' s sideboard limitations. NOAA did not seize the 

unlawful overages so Respondents were able to receive income from the unlawful 

overage. 

The purpose of the AFA sideboard limitations is to protect nonMAFA entities 

against market encroachment resulting from the flexibility provided AFAMenlities to 

exploit other fisheries. Tr. Vol. I at 94M96; Tr. Vol. IV at 618M621; Tr. Vol. X at 123; 

Agency Ex. 73. Senator Ted Stevens (sponsor of the legislation) stated: 

[A] consensus had been achieved among Bering Sea fishing 
representatives on an agreement to reduce capacity in the Bering Sea 
pollock fishery. For the next three weeks, we drafted the legislation to give 
effect to the agreement, and spent considerable time with the fishing 
industry from other fisheries who were concemed about the possible 
impacts of the changes in the Bering Sea pollock fishery. The legislation 
n:£ ill passing today includes many safeguards for other fisheries and 
the participants in those fisheries. 

144 Congo Ree. S 1274 1, S 12777 (Oct. 21 , 1998) (emphas is added); sec also 144 Congo 
Ree. S12969, SI2698 (Oct. 20, 1998) (statement of Sen. Stevens). 
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Senator Patty Murray echoed similar sentiments stating; 

ITlhe bill attempts to ensure adequate protections for other fisheries 
in the North Pacific and Pacific from any potential adverse impacts 
resulting from the formation of fishery cooperatives in the pollock 
fishery. The fonnation of fishery cooperatives will undoubtedly free up 
harvesting and processing capacity that can be used in new or expanded 
ways in other fisheries. Although'!!!!!'!!y of these vessels and processors 
have legitimate, historic participation in these other fisheries. they 
should not be empowered !IT this legislation to gain !! competitive 
advantage in these other fisheries to the detriment of participants who 
have not benefitted from the resolution of the pollock fishery 
problems. 

144 Congo Rec. at S12708. 

As shown in the discussion on Issue 5 above, Respondents ' actions frustrated the 

very purpose of the AFA and undemlined the direct efforts of Congress, NMFS, NOAA, 

the Council, and other Bering Sea fishing representatives who were instrumental in 

enacting the legislation. 

B. The Circumstances of the Prohibited Acts Committed 

The administrative record shows Respondents sought to maximize crab 

processing and avoid the crab processing sideboard limitations. Mr. Solberg explained 

that the crab processing arrangement was a temporary solution to satisfy NMFS 

requirements and that AFDC was to be a "sleeper" until the company could later be 

rejoined with Fisheries. Tr. Vol. III at 456, 468, and 476; Agency Ex. 46. " Everything 

should ultimately be one company. Tr. Vol. III at 468. "My focus was to build Fisheries. 

That was the company that was going to be there for 30 years. AFDC was going to go 

away .... " Tr. Vol. 111 at 480. 
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This may have made good business sense but the contractual arrangements among 

Respondents was the very conduct section 211 (c)(2)(A) proscribes. Respondents 

amended a few of their agreements but, as shown above, the amendments were only at 

the periphery of the contractual relationships and not at the core business operations 

where it caused them to run afoul of the AF A in the first place. See AU Ex. 13, 14, and 

15. 

c. The Extent and Gravity of the Prohibited Acts 

From February 2002 through February 2004, Icicle was subject to an annual crab 

processing cap of 221,901 pounds of western Aleutian brown king crab. Icicle owned 

fifty percent (50%) of Adak Fisheries, LLC (Fisheries). Therefore, Fisheries was subject 

to Icicle's crab processing cap. During the same timeframc, Adak Fisheries Development, 

LLC (AFDC) custom processed western Aleutian brown king crab for Fisheries. AFDC's 

sole owner and president, Mr. Kjetil Solberg, also owned the other 50% of Fisheries. 

Icicle was Fisheries' manager. As manager, Icicle hired Mr. Solberg as Fisheries' Chief 

Executive Officer. 

From February 2002 through February 2004, Icicle, Fisheries, and AFDC were 

"affiliated entities" that violated section 211 (c)(2)(A) of the AF A by processing 

approximately 3,826,125 pounds of western Aleutian brown king crab in excess of 

Icicle's crab cap of221 ,901 in each of the years 2002, 2003, and 2004. Consistent with 

its plan to purchase as much crab as possible on Adak, Fisheries represented nearly 

eighty-five percent (85%) of AFDC's business. Tr. Vol. at 484-85; Agency Ex. 33a; 

Solberg Deposition Vol. II at 155. 
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D. The Degree of Culpabilit)r 

Icicle was fully aware that complete control or almost complete control was not 

required in order for AFDC to be subject to Icicle ' s crab cap. Icicle Ex. 26; Tr. Vol. VII 

at 75. In its own analysis dated November 15, 2001, Icicle recognized that joint 

ownership of Fisheries, the employment contract with Mr. Solberg, the subleases 

agreement between AFDC and Fisheries, the use of employees, the crab equipment, and 

the custom processing between AFDC and Fisheries were all possible mechanisms that 

might constitute control. Icicle Ex. 26. Yet, Icicle maintained that the crab processing 

cap limited the amount of brown king crab Fisheries could process but did not limit the 

amount of brown king crab that could be purchased from AFDC. Tr. Vol. X at 24; Icicle 

PFF 44). 

On December 7, 2001, Mr. Terry Leitzell (General Counsel for Icicle) spoke to 

Mr. Kent Lind ofNMFS for 5 to 10 minutes in a hotel hallway during a Council meeting. 

During the discussion, Mr. Leitzell showed Mr. Lind a diagram depicting ownership 

interest among several companies, illustrating that "affi liation does not flow upstream." 

Tr. Vol. VI at 2 I 2-21; Leitzel Deposition at 16 - 21; Icicle Ex. 30 and 31; Agency PFF 

51 A - 51 I; Icicle PFF 51. Mr. Leitzell did not show Mr. Lind any contractual agreemcnts 

between Fisheries and AFDC. Tr. Vol. VII at 88-90; Leitzell Deposition at 20; Agency 

PFF 51 c-51 c. Icicle states that Mr. Lind agreed that the structure depicted in the diagram 

was legitimate under the AF A and that there was no problem with Mr. Solberg serving as 

CEO of Fisheries and AFDC. Tr. Vol. VI at 219-20. Mr. Lind had no recollection of that 

discussion. Tr. Vol. I at 120; Agency PFF 51e. Mr. Leitzell was fully aware that Mr. Lind 
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was not in a position to provide a legally binding opinion concerning the Fishcrics and 

AFDC structurc. Tr. Vol. VI a 220-21; Leitzell Deposition at 59; Agency PFF 51 g. 

After learning that NOAA was conducting an investigation on possible violations 

of the AFA in this case, Respondents asked NOAA representatives for some suggestions 

to amend their agreements to help comply with the AFA. In August 2003, Mr. Gerald 

Hellerman provided some suggestions but advised that they were not exhaustive and that 

he not be held to them. Respondents amended the agreements but did not submit the 

amended agreements to NOAA for review until December 2003. Walker Dcposition at 

51. Mr. Garland Walker began to review the summary of the changes to thc Fishcries­

AFDC agreements upon rcceipt on December 30, 2003. He also sent a copy to Mr. 

Hellerman for review. Id. at 47. The Agency's review was not completed until February 

28, 2004. Id. at 51. With the exception of the September 16, 2010 letter to Mr. Walker 

summarizing the amendments, Respondents nevcr contacted NOAA regarding those 

changes. Id. at 105-107; Icicle Ex. 20. In the interim, Respondent's continued to process 

crab through AFDC. Agency Ex. 33 and 33a. 

The amendments did not change Respondents' contractual relationships to the 

extent that Icicle, through Fisheries, controlled less than ten percent of AFDC. Mr. 

Hellennan testified in great detail that the suggestions he made were not exhaustive and 

that the amendments failed to keep Icicle, through Fisheries, from controlling AFDC to 

the extent often percent or more. See Hellennan Deposition; Tr. Vol. IV 792-812; Tr. 

Vol. V in its entirety; and, Tr. Vol. VI at 15-107. 

E. Any History of Prior Offenses 

The Respondent's do not have a history of prior offenses. 
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F. Other Matters as Justice May Require 

The Initial Decision assessed civi l penalties totaling $3,440,000. The undersigned 

applied the appropriate considcrations from 16 U.S.C. § 1858(a) and 15 C.F.R. § 

904. l08(a) and found the civil penalties to be appropriate and fair. Thc Ini tial Decision 

contains no findings in aggravation that warranted an upward departure from the 

Agency's recommendation nor does it contain findings in mitigation justifying a 

downward departure. After further analysis and reconsideration, the civil penalties are 

appropriate and fair. 

The civi l penalties are substantial because 3,826,135 pounds of unlawful crab 

overage is substantial. The time period during which these vio lations occurred was also 

substantial, over two years (2002 - 2004). Icicle purchased 3,735,0 15 pounds of crab for 

$ 13,539,564 and sold it for $17,627,008.3 Icicle Ex. 79. The difference betwcen the sales 

value of the processed crab and the price Icicle paid for the crab is $4,087,434. Icicle Ex. 

79. After expenses, its revised net profit for crab in exccss of the crab cap was 

$1,134,487, half of which was credited to Icicle's capital account and the other half 

credited to Mr. Solberg's capital account. Icicle Ex. 80; Tr. Vol. VII at 168. 

In addition to the abovc income, Icicle received $ 150,000 in 2002 for 

administrat ive services and $150,000 for Mr. Solberg's salary offset. In 2004 it received 

S50,000 for its management fee. Agency Ex. 68, 70. Icicle also rcceived $4,250,000 in 

2004 when Mr. Solberg purchased Icicle 's intcrest in Fisheries. Agency Ex. 72; Tr. Vol. 

III at 559, 564. As Icicle's President told its Board, "we made money both years we 

3 The 3,826, 135 overage includes seven violations which involved crab that AFDC processed for Westward 
Seafoods, whi le subjecllo Icicle's crab cap. As the Deputy Secretary hcld illihe Determination and Order 
at 30, "AFDC was subject to Icicle's crab cap and any crab processed by AFDC in excess of that cap, 
regardless for whom il was processed, constituted a violat ion of the AFA." Had Icicle purchased and sold 
the crab subject to the seven violations, the gross sales revenue would be greater than $17,627,008. 
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operated ... we made money by selling." Agency Ex. 96. Therefore, the total revenue 

before expenses that Icicle received as the result of conducting operations as a 50% 

owner and manager of Fisheries, plus the sale of Fisheries was $22,337,008. 

It is inappropriate to fashion the civi l penalty based only the $1.1 M net profit. In 

this case, net profits are credited to Icicle's and Mr. Solberg's capital accounts as 

Fisheries' 50 percent owners, after Respondents have already received income from the 

unlawful overages. Since the civil penalty range coincides with the difference between 

the sales value and expenses, Respondents are, in a sense, receiving consideration for 

expenses incurred in the unlawful overage. To tie a civi l penalty exclusively to net profit 

would result in a civil penalty amounting to no more than the cost of doing business, 

thereby thwarting the intent of the AF A to discourage such unlawful conduct. 

The Initial Decision also states that the $3.44M civil penalty amounts to $.90 per 

pound of unlawful overage. Ninety cents per pound is also the median, agreed upon rate 

per pound for custom processing of the unlawful overages as reflected in the Amended 

Processing Agreement. AU Ex. 14 at I. While it is not necessarily dispositive in 

determining the civil penalty, it does, however, reflect what the parties ultimately 

considered to be a median, fair price to process crab if they expected the purchases to be 

in the range of 500,000 to 999,999 pounds. Id. 

The ten percent or more control in this case was pervasive and overt. Icicle was 

such an integral part of the business on Adak that employees, fishennen, and companies 

believed that Icicle was a partner in the crab processing. Agency Ex. 12 at 25-28; Agency 

Ex. 32 at 39. When asked about Icicle's involvement on Adak during the period that 
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Icicle was a partner in Fisheries, Mr. Greg Baker, President of Westward Seafoods, said, 

" they were partners with Kjet il (Solberg) in his crab operation." Id. 

A civil pena lty may be increased if a respondent's abili ty to pay is such that a 

higher civil penalty is necessary to deter future violations, or for commercia l violators, to 

make a civil penalty more than a cost ordoing business. 15 C. F.R. § 904. I 08(b). 

Reconsidering Respondents' actions as detailed above and the add itional S4.25M Icicle 

received from the sale of its interest in Fisheries could justi fy a higher civil penalty to 

make it more than the cost of doing business. However, the existing eivil penalty is fair 

and appropri ate under the circumstances. It refl ects the substantial amount of unlawful 

overages occurring for well over two years and all factors required by the applicable law. 

It is also more than the cost of do ing business and should deter future violations. 

WH EREFORE, 
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ORDER 

IT IS HEREBY ORDERED that a civil penalty in the amount of THREE 
MILLION FOUR HUNDRED AND FORTY-FOUR THOUSAND DOLLARS 
($3,444,000) is assessed jointly and severally against Respondents Adak Fisheries, LLC, 
Adak Fisheries Development Company, LLC, and Icicle Seafoods, Inc. 

I'LEASE BE ADVISED that a failure to pay the penalty within thirty (30) days 
from the date on which this decision becomes final Agency action will result in interest 
being charged at the rate specified by the United States Treasury regulations and an 
assessment of charges to cover the cost of processing and handling the delinquent 
penalty. Further, in the event the penalty or any portion thereof becomes more than 
ninety (90) days past due, an additional penalty charge not to exceed six (6) percent per 
annum may be assessed. 

PLEASE BE FURTHER ADVISED that any party may decide to petition for 
administrative review. The petition for review must be filed with the Administrator of 
the National Oceanic and Atmospheric Administration (NOAA) within thirty (30) days of 
service of this Decision, as provided by 15 C.F.R. § 904.273. Copies of tile petition for 
review, and all other documents and materials required in paragraph 15 C.F.R. § 
904.273(d), must be served on all parties and the Assistant General Counsel for 
Enforcement and Litigation in accordance with 15 C.F.R. § 904.273(a). A copy of 15 
C.P.R. § 904.273 is attached. 

If neither party seeks administrative review within thirty (30) of service of this 
Decision, and the Administrator of NOAA docs not elect to issue an order to review the 
initial decision without petition within sixty (60) of service, this Decision will become the 
final decision of the Agency. 

Done and dated October 29, 2010 
New York, New York 

4 Pursuant to 15 U.S.c. § 1541 , the United States Coast Guard may perform all adjudicatory functions 
required by chapter 5 of Title 5 of the United States Code to be performed by an Administrative Law Judge 
for any marine resource conservation law or regulation administered by the Secretary ofCornmerce acting 
through the National Oceanic and Atmospheric Administration. 
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ATTACHMENT A FINDINGS OF FACT FROM INITIAL DECISION 

The following findings offaet are taken from the initial decision and included in their 

entirety without modifications or additions. 

I. The American Fisheries Act 

A. Background 

I. The BSAi pollock fishery is one of the largest fi shery resources in the United 
States. (Tr. Vol. 10192). 

2. On October 21, 1998, the President signed the AF A into law, (Pub. L. 105-
277, Div. C, Title 11 , 112 Stat. 268 1 at 616-637 (1998); 1i-. Vol. / a193, 98). 

3. The AFA, among other things, established a rationalization program for the 
BSAI pollock fishery that reduced the number of vessels participating in the 
fishery and established fi shery cooperatives whereby the pollock quota was 
subdivided among various industry sectors (i.c., the factory trawler sector, the 
rnothership sector, and the inshore sector). (Tr. Vol. I at 90- 96).5 

4. Rationalizing the pollock fishery provided AFA entities (i.e. companies that 
participate in the pollock fishery) flexibility to exploit othcr fisherics. (Id. af 

94-95). 

5. AFA sideboards were enactcd to protect non-A FA cntities (i.e., ground fish 
and shellfish companies) market share from such exploitation. (Id. at 95-96; 
TI'. Vol. IV 01618-621; Tr. Vol. X al /23; Agency Ex. 73 )6 

6. Among the specific "sideboard" provisions that Congress placed in the AFA 
was crab processing limits. Section 21 1 (c)(2)(A) of the AFA prohibits an 
entity that participates in the BSAI pollock fi shery from processing crab in 
excess of its aggregate crab processing cap. See AFA, Pub. L. 105-277, Div. 
C, Title II , § 211 (c)(2)(A). Moreover, any entity in which ten percent (10%) 
or more of the interest is owned or "controlled" by another entity is deemed 
the same entity under thc AF A. /d. 

sUnder 50 C.F.R. § 679.2, "fishery cooperative" is defined as fo llows: 

[A Jny entity cooperatively managing directed fishing for BS pollock and formed under section I of the 
Fisherman's Collect ivc Markcting Act of 1934 (15 U.s.C. 521). In and of itself, a cooperative is not an 
AF A entity subject to excessive harvest share limitations, unless a single person, corporat ion or other 
business entity controls the cooperative and the cooperative has the power to control the fishing <lctivily 
of its member vessels. 

6 Sideboards arc harvesting and processing limitations. (Tr. Vol. IV at 618; Agellcy Ex. 3). 
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7. Under section 210(g) of the AFA, a violation of section 211 constitutes a 
violation of section 307 of the Magnuson-Stevens Act. See AFA, Pub. L. 
105-277, Div. C, Tille II, § 21 O(g). 

8. From late 1998 to 2000, the North Pacific Fishery Management Council 
(Council) debated implementation of the AFA sideboards. (Tr. Va!. I at 100: 
Tr. Va!. IV at 621; see also Agency Proposed Findings of Fact (PFF) I). 

9. On January 5, 2000, the National Marine Fisheries Service (NMFS), a sub­
agency within NOAA, published an emergency interim rule that provided 
definitions of the tenns "A FA crab facility", "AFA inshore or mothership 
entity", "Indirect ownership standard", " 10 percent control standard", and 
"Control" . (Icicle Ex. I and 2). Those provisions expired on December 24, 
2000. See 65 Fed. Reg. 380 (Jan. 5, 2000); 65 Fed. Reg. 39,107 (Jun. 23, 
2000) (extending effective dates of emergency interim rules). 

10. From December 24, 2000 through January 28, 2003, neither the AFA nor its 
implementing re!:,'1llations provided a definition of "control". See 65 Fed. Reg. 
380; 65 Fed. Reg. 39, I 07; 67 Fed. Reg. 79,692 (December 30, 2002) (Final 
Rule implementing the AFA). 

II. On December 30, 2002, the final rule implementing the AFA was published. 
The final rule contained working definitions of "affiliation for the purpose of 
defining AF A entities," " I O-percent or greater ownership", "indirect interest", 
and "control". See 67 Fed. Reg. 79,692 (December 30, 2002). 

B. The Brown IGng Crab Fishery 

12. The Aleutian brown king crab fishery is divided into two districts: eastem and 
western. (Tr. Vol. VIII at 64, and 176-77; see a/so Icicle Seafoods PFF 7).1 

13. The brown king crab fishery season annually begins in the eastem district on 
August 15 with deliveries made to processors in Dutch Harbor. (Tr. Vol. IVat 
689; Tr. Vol. VIII al 63-64. 177. alld 180; see also Icicle Seafoods PFF 7). 
Once the guideline harvest level (GHL) is reached, the fishery closes and 
fishing efforts move to the westem district. (ld.). 

14. The brown king crab fishery season typically begins in the wcstcm district 
around mid-September and lasts through early March or until the GHL is 
reached, whichever occurs first. (Id.). 

15. In the mid-1990s, the State of Alaska and NMFS shifted the line between the 
eastem and westem districts - moving the westem district further west, closer 
to Adak, Alaska. (Tr. Va!. VIII at 176-77; ~ also Icicle Seafoods PFF 8). 

7 Brown King Crab is also referred to as Golden King Crab throughout the administrative record. (7i·. Vol. 
lalI17-18). 
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16. The proximity of Adak to the western Aleut ian brown king crab fishing 
grounds made it a prime location. (/d.; Tr. Vol. IVat 639: Solberg Dep. Ex. 
32 at 2; Hansen Dep. at 15; Cosgrove Dep. at 22; Agency Ex. 32 at 26: see 
also Icicle Seafoods PFF 8. Agency PFF 16). 

II. SEAFOOD PROCESSING ON ADAK: I 998-December 200 1 

17. Mr. Kjetil Solberg is a Norwegian citizen who immigrated to Adak in 1998. 
(Tr. Vol. JII 01404; Agency PFF 12). 

18. From 1998 through December 200 1, Mr. Solbcrg custom processed both fish 
and crab under the rubric of several seafood companies that he established on 
a fonner Naval Air Faci lity in Adak, Alaska. Those companies included: a) 
Adak Seafoods, LLC (Adak Seafoods); b) NorQuest-Adak, Inc. (NAI); and e) 
Adak Fisheries Development Company, LLC (AFDC). (Tr. Vol. JII 01404-
410,416,421; Tr. Vol. VJIIaI175-78, 185; Tr. Vol. IXal 109-19; Salberg 
Dep. arIO-/3; Solberg Dep. Ex. 2. 30 alld 31; Moller Dep. at 8, 11-12; 
Cosgrove Dep. at 10. 13. 16-17,21; Hansen Dep. at 13-14: Loncon Dep. at 
13; ALl Ex. 2: Agency Ex. I. 29. 30. 40, 42; Icicle Ex. 16 at 3; see also Icicle 
Seafoods PFF 1,3,5,6, 11-/3, 18, 21-25). 

19. Custom processing is the processing of crab by a person/facility undertaken 
on behalf of another person/ facility. (Tr. Vol. VlI at 173; Tr. Vol. IX at 1 I 0-
12; see a/so 50 C.F.R. § 680.2; Icicle Seafoods PFF 9). 

20. In 1999, Mr. Solberg and Irgen Iversen jointly doing business as (d/b/a) Adak 
Seafoods custom processed western Aleutian brown king crab for Westward 
Seafoods, Inc. (Westward) pursuant to a written agreement. (1'1'. Vol. III at 
404-05; 1'1'. Vol. VIII at 175-76; Agency Ex. 40; Icicle Ex. 16 at 3; see also 
Icicle Seafoods PFF I, 3, alld 5). 

2 1. In 2000, Mr. Solberg and NorQuest Seafoods jointly (d/b/a NAI ) custom 
processed western Aleutian brown king crab pursuant to agreements with two 
separate companies, Westward and Orca Bay. (1'1'. Vol. IX at 116-17: Agency 
Ex. 42; Cosgrove Dep. at 13. 16-17; Hansen Dep. at 13-14; see also Icicle 
Seafoods PFF 13). The custom processing fee for brown ki ng crab varied 
between $ .80 to .90 per pound depending on volume. (Tr. Vol. III a1415; Tr. 
Vol. IX at 113; Agency Ex. 42; ~ also Icicle Seafoods PFF 13). 

22. In 2001, AFDC, solcJyowned and opcrated by Mr. Solberg, custom processed 
western Aleutian brown king crab for Royal Aleutian Seafoods, the FIV 
Ocean Olympic, and Westward. (7;'. Vol. VJII 01 J 78, 185; Agency Ex. 29, 30, 
43 and 74; Cosgrove Dep. at 10 and 21: Loncon Dep. at 13; Solberg Dep. Ex. 
30 and 31; g£ also Icicle Seafoods PFF 22-25). The custom processing fee 
varied between $ .90 to .98, depending on volume. (1;-. Vol. V!lI at 184-85; 
Tr. Vol. III at 433-35; Agency Ex. 44; Agency Ex. 74; Solberg Dep. at 29 alld 
34; see also Icicle Seafoods PFF 23 and 25). 
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23. Mr. Solberg recognized the market potcntial on Adak and desired to grow his 
business by seeking a partnership with an established seafood processor. 
(Solberg. Dep. at I I -I 2; see also Icicle Seafoods PFF 10). 

24. Onc company that Mr. Solberg sought a business relationship with was 
NorQuest Seafoods. (Tr. Vol III. a1409; Tr. Vol. IX aII09-19, 114; Solberg 
Dep. at 10-13; Solberg Dep. Ex. 2; Moller Dep. at 11-12; ALJ Ex. 2; see also 
Icicle Seafoods PFF 11-12). However, that joint venture proved unsuccessfu l. 
(Tr. Vol. III al 418; Tr. Vol. IX al 116, 122. and 169-72; Solberg Dep. al 226-
27; Icicle Ex. 83; see also Icicle Seafoods PFF 16, 17). 

25. The other company was Icicle Seafoods, Inc. (Tr. Vol. Iff at 418; Tr. Vol. IX 
at 116, 122, and 169-74; Solberg Dep. at 226-27; Icicle Ex. 83; see also Icicle 
Seafoods PFF 16,17). 

26. Icicle is a multi-million dollar seafood company headquartered in Seattl e, 
Washington. (Agency Ex. 97; Agency PFF I I). 

27. Mr. Solberg repeatedly advised Icicle representatives of the lucrative potcntial 
presented by the western Aleutian brown king crab market in Adak. (Tr. Vol. 
Iff at 438; Tr. Vol. IX at 170; Giles Dep. Ex. 2-4, 6 and 7; Agency Ex. 23; see 
also Agency PFF 15). 

III. ADAK FISHERIES, LLC: December 2001-February 2004 

28. On December 5, 2001, Mr. Solberg and Icicle jointly established Adak 
Fisheries, LLC. (Tr. Vol. Vff at 133-38 and 145-54; Tr. Vol. IX at 170 and 
174-75; Giles Dep. at 16-17; ALl Ex. 6; see also Agency PFF 9; Icicle 
Seafoods PFF 28 and 32-40). 

A. Fisheries Leases the Adak Facility 

29. On or about December 28,2001 , Fisheries entered into a five (5) year lease 
agreement with the Aleut Enterprise Corporation (AEC) for real property, 
facilities, and certain equipment (including several vehicles and forklifts) on 
the fanner Naval Ai r Facility in Adak. (ALl Ex. 9: Moller Dep. at 17). 

30. The lease premises consisted of Bay # I and #2 of the Blue Shed (also known 
as the Adak plant), the Cold Storage building, the storage yard between Bay # 
2 of the White Shed and Bay # 2 of the Red Shed (including access), the Sub 
Packing Building, Pier #5, 31 housing units, and an easement. (ALl Ex. 9, Ex. 
A al A-I). 

31. The base rent for the entire premises and equipment was $ 9,000 per month 
until the 2004 Lease Term, at which time Fisheries was responsible to pay 
additional rent equaling the difference between 30% of its profits and the base 
rent. (AL.! Ex. 9, Ex. D; Agency PFF 59). 
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32. The lease contained an exclusive for pollock and cod, which prohibited AEC 
from leasing any premises on Adak to any other pollock or cod seafood 
processing company without Fisheries' consent. (AU Ex. 9 at 3; Agency PFF 
65 alld 66) . 

33. The lease also required Fisheries to operate the processing plant year-round 
during commercially reasonable times, and prohibited Fisheries from 
subletting the premises or portion thereof, without AEC's prior written 
approval. (ALl Ex. 9 at 4; Moller Dep. 34-35). 

34. Under section II(24)(c) of the lease agreement, lcicle was to indemnify and 
hold The Aleut Corporation (TAC) hannless from any and all responsibility, 
liability, costs, claims and damages of any kind asserted against TAC by any 
person or entity relating to or arising out of the presence of any hazardous 
substances on the Adak premises, or that has migrated from the premises 
caused by Fisheries actions or inactions. (AU Ex. 9 at 9; Tr. Vol. I! at 212). 

35. The lease a!,Tfeement was signed by Mr. Don Giles (president of the Manager 
- Icicle), on behalf of Fisheries. (AU Ex. 9 at 3). As president of Icicle, Mr. 
Giles also assented to the provisions of section 1I(24)(c). (AU Ex. 9 at 14). 

B. Fisheries Purchases NAI Assets 

36. On or about December 28, 2001, Fisheries purchased NAI 's assets for 1.7 
million dollars. (ALl Ex. 12). 

37. The purchased assets included certain machinery, equipment, tools, furniture, 
furnishings, motor vehicles, eonsumables, and supplies located at the Adak 
facili ty. (Id.). 

38. The purchased assets also included "any and all rights, privileges and 
processing histories of any nature, whether now existing or hereafter arising, 
related to the ownership, operations or use of the Adak Facility by Seller, or 
acquired by the Seller from its predecessor-in-interest, Adak Seafoods, LLC." 
(Jd. at 2). 

39. In thi s industry, history is a valued asset because it detennines future 
entitlement to fishery resources based on one's historical level ofparticipation 
in that particular fi shery. (Tr. Vol. I at 112). For instance, the crab process ing 
caps established by NMFS for each processor or vessel under the AF A was 
exclusively based on the entity' s processing history between the years 1995 
through 1998. (Tr. Vol. I at 117-18; Agellcy Ex. 5). 

C. The Organizational Structure and Agreements 

40. Five (5) agreements (collectively called "Adak Agreements") defined the 
companies' organizational structure: (1) the LLC Agreement (A Ll Ex. 6); (2) 
the Management Agreement between Icicle and Adak Fisheries (AU Ex. 7) ; 
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(3) the Employment Agreement between Mr. Solberg and Fisheries (AU Ex. 
8); (4) the Sublease Agreement between Fisheri es and AFDC; and the (5) 
Crab Processing Agreement. 

41. Icicle and Mr. Solberg act ively participated in negot iating the terms of the five 
documents that were all drafted by Icicle. (Tr. Vol. fat /39-40; see also 
Agency PFF 25). 

I. The LLC Agreemellt 

42. Under the LLC Agreement, Icicle and Mr. Solberg owned Adak Fisheries 
fifty-fifty (50-50). (AU Ex. 6: see also Agency PFF 10). As partners, the 
LLC Agreement contemplated that Icicle and Mr. Solberg would be entitled to 
an equal share of the profits. (ALl Ex. 6: Tr. Vol. Vflf at 46; Icicle PFF 46). 

43. Under the LLC Agreement, major decisions required approval ofa majority 
interest. (AU Ex. 6 at 6). Major decisions include: a) requiring additional 
Capital Contributions; b) admitting new Members; c) making distributions; d) 
entering into or amending a written agreement or contract; e) borrowing 
money; f) acquiring, selling, transferring, or leasing property valued in excess 
0[$10,000; and g) di ssolving the compan y. (Id.). 

44. The LLC Agreement also required Icicle and Mr. Solberg to cach pay a capital 
contribution of $200,000. (ALl Ex. 6; see Agency PFF 26). 

45. Icicle paid the $200,000 capital contribution. (TI'. Vol. Vfll at 47-48, see also 
Agency PFF 27 and 28). 

46. Mr. Solberg paid $200,000 but onl y $75,000 was credited toward his capital 
contribution. (1;-. Vol. Vfll at 43-48, see also Agency PFF 27 and 28; Icicle 
PFF 63). The remaining $ 125,000 went toward the purchase of crab 
processing equipment in accordance with the crab proccssing agreement datcd 
December 4, 200 I, entered into between Fisheries and AFDC. (Tr. Vol. Vflf . , 
at 43-48. 53-58. AU Ex. 10: see also Agency PFF 27 alld 28). 

47. Mr. Solberg's residual capital contribution 0[$125,000 remained outstanding 
and was not paid in accordance with the terms of the LLC Agreement. (TI'. 
Vol. VIlI at 47-50. and 229: see also Agency PFF 29). 

2. The Management Agreement 

48. In late December 200 I, a management agreement was executed whereby 
Icicle served as manager of Fisheries. (ALl Ex. 7; TI'. Vol. fI at 210). 

S The purchase of the crab processi ng equipment will be discussed ill further detail ill J[[ (C)(5 ) of the 
findings of fac l. 
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49. As the manager, Icicle was responsible for supervising, directing, and 
controlling the management and operation of Fisheries, including, but not 
limited to: a) mai ntaining the company' s books and records (including the 
company' s bank account) ; b) maintaining the member' s capital accounts; c) 
preparing and distributing the company' s financial statements; d) approving 
sales of the company' s products; e) purchasing tangible personal property and 
consumables; and f) maintaining the company' s insurance and required 
operational li censes. (ALl Ex. 7 at 1-2). 

SO. As manager of Fisheries, Icicle received an annual salary of$300,000, which 
could be increased based on approval by the company or the Chief Executive 
Officer (CEO). (Id. at 2). 

3. The Emplovment Agreement 

51. In December 200 I, Fisheries and Mr. Solberg executed an employment 
agreement making Mr. Solberg Chief Executive Officer (CEO) of Fisheries. 
(AU Ex. 8). 

52. Under the employment agreement, Mr. Solberg was an "at-will" employee of 
Fisheries who could be tenninated at any time with 45 days notice by the 
managing partner of Fisheries, Icicle. (ALI Ex. 8 at 1, 2-3; Tr. Vol. lf at 218-
19; see also Agency PFF 2 I). 

53. Mr. Solberg served as the CEO of both Fisheries and AFDC and managed the 
daily operations of both companies. (ALl Ex. 8 at 1-2; Entire Transcript; 
Agency PFF 18). 

54. As CEO of Fisheri es, Mr. Solberg received an annual salary of $300,000, 
which under the original employment could be reduced by his net income 
from crab processing. (AU Ex. 8 at 3; see Agency PFF 19 and 120). Further, 
any annual salary increases were subject to the approval of the Fishery or its 
managing partner, Icicle. (ALl Ex. 8 at 3). 

55. Conversely, as CEO of AFDC, Mr. Solberg received no salary but as the sole 
owner he was entitled to profits, ifany were realized. (Agency PFF. 20). 

4. The Sublease Agreemellf 

56. In late December 200 I, Fisheries and AFDC entered into a two (2) year 
sublease agreement for Bay # I of the Blue Shed. No security deposit was 
required and the sublease agreement could be temlinated at any time by either 
party upon thirty (30) days writtcn notice. (AU Ex. I I; Tr. Vol. II ot 217-18; 
7i·. Vol. Vat 9; Agency PFF 67, 70, ond 75). 

57. Dennis Guhlke, Chief Financial Officer (CFO) of Icicle, set rent for Bay # I 
of the Blue Shed at $ 5,000 per month. (Tr. Vol. VlIl at 230-32; AU Ex. II at 

2; ALl Ex. 10 at 2; Agency PFF 60 and 62). This amounted to more than half 
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of the rent that Fisheries paid AEC for lease of the entire premises, including 
equipment. (Compare ALl Ex. 9 to AU Ex. 11). 

58. Fisheries did not obtain prior approval from AEC before entering into the 
sublease agreement with AFDC as required in section 11(9) of the lease 
agreement between Fisheries and AEC. (Tr. Vol. 11 at 216; Moller Dep. at 34-
35: AU ex. 9 01 4). 

59. Under the tenns of the agreement, Blue Shed Bay # 1 was subleased to AFDC 
for crab processing only. This meant that AFDC could only operate 
approximately six to eight months during the year (i.e. during the western 
district's crab season). (AU Ex. 11; Tr. Vol. V1I1 at 64, /77,231; Tr. Vol. IX 
01142-43: Agency PFF 61,63,64, and 75). 

60. This prohibition on AFDC processing anything other than crab prevented the 
company from becoming an economically viable enterprise. (Solberg Dep. 
Vol. 10188-89: Tr. Vol. IX 01142-43: Agency Ex. 32 01 52-53: Agency PFF 
122-29, 132-34). 

61. Mr. Solberg only agreed to operate AFDC as a separate erab processing 
operation based on Fisheries ' guarantee of support. (Solberg Dep. Vol. 11 at 
157-58: Agency PFF 124-29). 

62. The agreement allowed Fisheries to fulfill its obligations to AEC pursuant to 
the lease agreement that required the Adak facility to be operated year round 
during commercially reasonable times. (ALl Ex. 9; Agency PFF 142). 

5. Tlte Custom Pl'oce.\·sillg Agl'eemellt 

63. During 2002 through 2004, Icicle was an AFA entity that had an annual crab 
cap of 221 ,90 1 pounds for western Aleutian brown king crab. (Agency Ex. 5. 
17, 18, and 84; see also Agency PFF 14; Icicle PFF 44; Agency Proposed 
Conclusion a/Law (,'PCL ") 7). 

64. The 50% ownership by Icicle of Fisheries made that company an affiliated 
AFA entity subject to Icicle ' s crab cap. (Leitzell Dep Ex. 1: see also Agency 
PFF 13). 

65. Icicle was aware that if Fisheries and AFDC were deternlined to be a single 
entity or if AFDC was detennined to be controlled by Fisheries or Icicle, then 
AFDC would be subject to Icicle' s crab processing cap as an affiliate. (Tr. 
Vol. X 0120; Icicle Ex. 26: Agency PFF 7: Icicle PFF 44: Agency peL 9). 

66. Icicle acknowledged that complete control was not required and the AF A 
would be triggered by exertion of a minimal amount of control (i.e., 10%). 
(Icicle Ex. 26: Tr. Vol. VII 01 75: Agency PFF 8). 

42 



67. In an analysis dated November 15,2001, Icicle identified the joint ownership 
of Adak Fisheries, the employment contract with Mr. Solberg, the sublease 
agreement between AFDC and Fisheries, the usc of employees, the crab 
equipment, and the custom processing agreement between AFDC and 
Fisheries as potential sources of control. (Icicle Ex. 26). However, Icicle 
concluded that no control existed over AFDC. (IdJ. 

68. A plan was developed wherein AFDC processed western Aleutian brown king 
crab purchased by Fisheries. (T/". Vol. III al 568; T/". Vol. VI al 187; T/". Vol. X 
al 20; Agency PFF 17; Icicle PFF 45). 

69. Icicle believed that the crab processing cap limited the amount of brown king 
crab Fisheries could process but did not limit the amount of brown king crab 
that could be purchased from AFOC. (Tr. Vol. X at 24; Icicle PFF 44). 

70. The crab processing arrangement was a temporary solution to satisfy NMFS 
requirements and AFOC was to be a "sleeper" until implementation of the 
"crab negotiation plan" when the company could later be rejoined with 
Fisheries. (Tr. Vol. II! at 455-56, 468, and 475-76; Agency Ex. 46; Agency 
PFF 22). 

71. On December 4, 200 I, a crab processing agreement was executed between 
Fisheries and AFDC. (AU Ex. 10). The terms of the sublease agreement 
were incorporated into the crab processing agreement. (AU /:.').:. 10 at 2). 

72. Under the terms of the crab processing agreement, Fisheries sold the crab 
processing equipment to AFDC for $125,000 but retained the right to 
repurchase the crab process ing equipment upon thirty (30) days written notice 
for the original sale price of$125,000. The right to repurchase not only 
applied to the crab processing equipment, it also extended to any items that 
AFDC purchased or received from the sale, transfer, or exchange of the crab 
processing equipment. (AU Ex. 10 at 1; Tr. Vol. 111 at 464-65; Tr. Vol. IV at 
799-802; Agency PFF 91 and 92). 

73. Under the terms of the crab processing agreement, Fisheries also maintained 
the right of first refusal with respect to the crab processing equipment. (AU 
Ex. 10 al I; T/". Vol. III al 464-65; T/". Vol. IVat 799-800; Agency PFF 95). 
AFDC was required to provide Fisheries wi th forty-five (45) days notice prior 
to any sale of said equipment. (Id.). 

74. Further, under the ternlS of the crab processing agreement, AFDC and Mr. 
Solberg agreed to transfer all processing histories, other than those related to 
crab, to Fisheries. (AU Ex. 10 at 2 and 3; Agency PFF 93). This provision 
was expected to eventuall y include a transfer of AFDC's crab processing 
history. (T/". Vol. III a/ 468). 

75. Moreover, under the temlS of the crab processing agreement Fisheries 
provided administrative services to AFDe for crab processing operations 
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conducted under the sublease agreement. The administrative services 
included, without limitation, maintaining AFDC's books and records 
(including paying accounts payable and co ll ecting accounts receivable), 
acquiring and maintaining necessary insurance, maintaining equipment, 
providing necessary utilities, and providing employees to process and handle 
crab. (AU Ex. 10 al 2; see also Agellcy PFF 42). 

76. The fee for administrative services was not set out in the agreement. (AU Ex. 
10; Tr. Vol. Vat 31; Agency PFF 44). Further, Fi sheries was required to 
supply AFDC a written invo ice on a monthly basis for administrati ve services 
which AFDC was required to pay within ten (10) days after receipt of the 
invoice. (AU Ex. 10 at 2; ~ also Agency PFF 30). 

77. With respect to recruitment, hi ri ng and paying employees, AFDC was 
required to pay Fisheries cost plus twenty percent (20%) for those services. 
(AU Ex. 10 012; Tr. Vol. IV a1801; Agellcy PFF 106). This fcc wasset by 
Mr. Guhlke oflcide. (Solberg Del'. Vol. I al 125; Agellcy PFF 105). 

78. The crab processing agreement also contained an indemnity clause whereby 
Fisheries was required to: \) indemnify and hold AFDC hannless for any 
damages arising out of any injury to any employee provided to AFDC by 
Fisheries; 2) indemnify and hold AFDC hamllcss for any damages asserted 
against AFDC in connecti on with the crab process ing, unless such damages 
resu lt from AFDC's gross negligence or wi ll ful misconduct; and 3) maintain 
insurance policies on all of AFDC's equipment and products. (ALl Ex. 10 at 
2; Tr. Vol. IVaISOI-02; Agellcy PFF 71,91 alld 100). 

79. The crab processing agreement did not set forth the fcc that Fisheries would 
pay for crab processed by AFDC. (AU E,. 10; Tr. Vol. III al 475-76, 564; Tr. 
Vol. IV (lIS02; Tr. Vol. Val 30; Agellcy PFF 36). 

80. In an an1lS length transact ion, the processing fee would have been speci fi ed in 
the written agreement. (Tr. Vol. IV at 802; Tr. Vol. Vat 31; see g,g,. Agency 
Ex. 63, 66, alld 74; Agellcy PFF 37 alld 38). 

8 1. Icicle detennined that the Community Development Quota (CDQ) rate was 
the most appropri ate fee for crabs processed by AFDC for Fisheri es and Mr. 
Solberg verbally agreed to the tenns. (Tr. Vol. If 1 at 564-65; Tr. Vol. IVaf 
599-601; Tr. Vol. VII 01 112; 7;'. Vol. VIII 01119-20; Tr. Vol. X al 38; Solberg 
Dep. Vol. I (II 79-80; Icicle PFF 69). 

82. On December 7, 200 1, Mr. Terry Leitzcll (General Counsel for Icicle) 
allegedly spoke to Mr. Kent Lind, who was NMFS designated lead person on 
implementation of the AFA. Ostensibly, the discussion lasted for 5 to 10 
minutes and occurred in a Hilton Hotel hallway by a piano where everyone 
congregates during Council meetings. During the purported discussion, Mr. 
Lcitzell showed Mr. Lind a diagram depict ing ownership interest among 
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several companies and illustrating that AFA affiliation does not flow 
upstream. (Tr. Vol. VI at 212-21; Leitzel Dep. at 16-21; Icicle 30 and 31; 
Agency PFF 510 - 51i: Icicle PFF 51). Mr. Lind was not shown any 
contractual agreements between Fisheries and AFDC. (Tr. Vol. VII at 88-90; 
Leitzel! Dep. at 20; Agency PFF 5Ic-5Ie). 

83. Icicle states that Mr. Lind agreed that the structure depicted in the diagram 
was legitimate under the AF A and that there was no problem with Mr. Solberg 
serving as CEO of Fisheries and AFDC. (7;'. Vol. Viol 219-20). Mr. Lind 
has no recollection of the discussion. (Tr. Vol. I at 120; Agency PFF 51 e). 

84. Mr. Leitzell was fully aware that Mr. Lind was not in a position to provide a 
legally binding opinion concerning the Adak structure. (Tr. Vol. VI at 220-21; 
Leilzell Dep. 0159; Agency PFF 5Ig). 

D. Implementation of the Agreements 

85. In January 2002, Fisheries and AFDC commenced operations under the Adak 
Agreements. (Tr. Vol. III at 7; AU Ex. 6-/ /; /cicle PFF 56). 

86. Fisheries and AFDC was an integrated operation, and Icicle was an integral 
part of the seafood operations on Adak. (Entire Administrative Record). 

87. As manager of Fisheries, Icicle established the payroll, purchasing, 
accounting, and computer systems, and performed all other administrative 
functions. (Tr. Val III at 483; Tr. Vol. VIII at 10; Gllhlke Dep. at 28; Gllhlke 
Dep. Ex. 8; see also Agency PFF 50). Icicle timecards and time clock were 
used for payroll pU'l'oses. (Tr. Vol. VIII at II). Icicle forms were also used 
for personnel matters. (Tr. Vol VIII at 12; see f..,g. Agency Ex. 16). 

88. As manager of Fisheries, Icicle assumed the responsibilities of providing 
administrative services to AFDC. This included, without limitation, the 
responsibility to pcrfoml accounting, payroll , collections, booking fUllctions, 
and providing employees for AFDC's crab operations on behalf of Fisheries. 
(1;'. Vol. fll a1483. 519-21. 585; Tr. Vol. Vfll 0174-75. 77.80-81. and 85-91; 
Agency Ex. 16; Gllhlke Dep. at 28; see also Agency PFF 50, 77 and 78: Icicle 
PFF 57). 

89. To perfoml administrativc services for AFDC on behalf of Fisheries, Icicle 
replaced AFDe's computer and accounting systems with its own. (Tr. Vol. / 
at 181; Tr. Vol. VIII at 7, 9-13, 29-3/; Agency£x. 12; GllhlkeDep. f,"'x. 8;gg 
a/so Agency PFF 51; /cicle PFF 56). Icicle's personnel action fonns were 
also used for employee related matters. (Agency Ex. 16). 

90. Approximately 12 employees are needed to operate the crab line. (Solberg 
Dep. Vol. 10120; Agency PFF 960). 
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91. Pursuant to the crab processing agreement, from January 2002 until 
September 2003, Fisheries hired the employees that perfonned services for 
both AFDC and Fisheries. Fisheries did not have to recruit employees; they 
were all fanner employees of Mr. Solberg. (Tr. Vol. /II aI519-2/). Fisheries 
also paid those employees wages and living expenses. AFDC had no 
employees of its own. (Tr. Vol. I aIISO-SI; Agency Ex. 12; Agency PFF 76). 

92. Pursuant to the crab processing agreement, Fisheries paid AFDC's workmen 
compensation and general liability insurance, and also paid the insurance for 
the crab processing equipment. As manager of Fisheries, Icicle was 
responsible for writing the check from a Fisheries bank account. (Agency Ex. 
12 of 28). 

93. Fisheries owned the totes, forklifts, and scales used by AFDC in its crab 
processing operations. (7'r. Vol. III at 539; Agency PFF 72). 

94. AFDC had no credit line and necessarily depended on Fisheries for support. 
(Agency Ex. 4S: Solberg Dep. Vol. /I at 157-58; Agency PFF 68 and 124-29). 

95. Fisheries paid all AFDC's operating expenses, including utility, rent, supplies, 
shipping costs, insurance, and other expenses. Fisheries then sought 
reimbursement at the end of the year. (Tr. Vol. III at 541; Agency Ex. 36 and 
68; Solberg Dep. Vol. I af 104 and 109; Agency PFF 79. 110-/2, and 114-16). 

96. Employees, fishermen, and companies that conducted business on Adak 
believed that Icicle and AFDC merged together. (Agency Ex. 12 at 25-28: 
Agency Ex. 32 at 39; Agency PFF 130). Icicle was viewed as a partner in the 
crab processing operation. (Jd.). 

97. Iciele was instrumental in assuring fishemlen that they received prompt 
payment for crab deliveries made to Adak. (Agency Ex. 29-31; Agency PFF 
82 and 83). 

98. Purchase requisitions were sent to Icicle, who was responsible for paying the 
fishennen, including brown king crab fisherman. The payment was issued on 
a Fisheries bank account check. (Agency Ex. 12 at 9-//). 

99. Icicle representatives also reviewed and made recommendations concerning 
draft custom processing contracts between AFDC and its customers. (Agency 
Ex. 52-65; Agency PFF 84). 

100. Fisheries provided services that are indicative of crab processing operations. 
(Agency Ex. 63S). Those services included selling crab bait and making cash 
advances to crab harvesters making deliveries to Adak. (Tr. Vol. IV at 63S: 
T". Vol. X of 149-50; Agency Ex. 89-92 and 109; Agency PFF 107-10). 
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101. Icicle personnel were responsible for marketing the crab that was custom 
processed by AFDC on behalf of Fisheries. (Tr. Vol. III at 542; Agency PFF 
1/3). 

102. Although the crab processing agreement required monthly invoices to be 
submitted to AFDC for administrative services, monthly invoices were never 
provided, and Mr. Solberg never requested an itemized accounting. (AU Ex. 
]0 at 2; Tr. Vol. VIII at 107-12, 216, and 220; see also Agency PFF 58). 

103. In December 2002, a single written invoice was provided to AFDC. (Agency 
Ex. 68; Solberg Dep. Vol. II at 162; Agency PFF 31. 53). The invoice shows 
that Mr. Solberg' s compensation as CEO of Fisheries was reduced by 
$ 150,000 and AFDC owed Fisheries a balance of $ 14, 1 06.27 for 
administrative services and expenses. (Agency Ex. 68; Agency PFF 49). 

104. In that same invoice, AFDC was charged $150,000 for administrative services 
pcrfonncd by Icicle on behalf of Fisheries. (Agency Ex. 68; Tr. Vol. VIII at 
104; G/lhlke Dep. at 28-28; see also Agency PFF 46 and 53). This amounted 
to half of what Icicle charged Fisheries for similar administrative services. 
(Compare ALl Ex. 7 al 2 wilh Agency Ex. 68; Agency PFF 47). 

105. Mr. Guhlke set the fee for administrative services after services were rendered 
toAFDCforoneycar. (Tr. Vol. Vlllat]04;seea/soAgencyPFF45). 

106. Whi le Icicle and Fisheries were not involved in preparing AFDC and Mr. 
Solberg's tax returns, Mr. Guhlke was responsib le for: I) introducing Mr. 
Solberg to the accountant who prepared the tax returns; and 2) provided 
accounting infonnation concerning AFDC' s crab operat ions to said 
accountant. (Tr. Vol. VIII at 93-98; Tr. Vol. IX at 12-20; Icicle PFF 59). 

107. Although AFDC maintained a bank account with First National Bank of 
Anchorage, a separate bank account was established for AFDC at U.S. Bank 
in Seattle. (Icicle Ex. 46; Agency Ex. 27; Tr. Vol VII] at 92; Icicle PFF 60 
and 6/). The signatories on this account were Mr. Solberg, Mr. Gi les, Mr. 
Guhlke, and Ms. Debbie Larsen, Icicle' s Controller. (Agency Ex. 27: Tr. Vol. 
VIII at 92; Icicle PFF 61; Agency PFF 119). AFDC's separate account was 
not uscd. (Agency Ex. 12 at 9, 12-15; Tr. Vol. III at 525). 

108. Mr. Solberg admits that his focus was on building Fisheries because AFDC 
was expected to eventually merge into Fisheries. (1i-. Vol. III at 468 and 480; 
Agency PFF 22). Therefore, he paid little attention to what Fisheries was 
charging AFDC. (Tr. Vol. III at 567; Agency PFF 55-56). An example of his 
lack of attention to details is exemplified by the fact that for a short period in 
2003, Mr. Solberg allowed AFDC to be involuntari ly dissolved when he fa iled 
to file a bi-annual report with the State of Alaska. (Agency Ex. ]0; see also 
Agency PFF 34 alld 35). 
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E. Crab Processing by AFDC in 2002 

109. From February 4 through December 18, 2002, on forty-one (4 1) separate 
occas ions, AFDC processed and/or custom processed a total of 1,544,957 
pounds of West em Aleut ian Island brown king crab in excess of Icicle's cap 
of 221 ,901 pounds (Tickets #: COIOO I 877-CO I001 905, COl 001918-
CO l 001925, C99012193-C99012196). (ALl Ex. 10; Agency Ex. 33a al 4-18). 

110. Consistent with its plan to purchase as much crab as possible on Adak, 
Fisheries represented nearly eight-five percent (85%) of AFDC's business. 
(Tr. Vol. JJJ aI484-85; Agency Ex. 33a; Solberg Del'. Vol. JJ al 155; Agency 
PFF 68a; 69. 137 and 138). 

111. The custom processing fee for 2002 was a flat rate of seventy-nine (79) cents 
per pound. (Icicle Ex. 79, App. A; hut see Solberg Dep. Vol. I at 79-80; Tr. 
Vol. II! at 476; Tr. Vol. IX at 46-47). This was less than what AFDC charged 
in the past under custom processing agreements with other companies. 
(Agency Ex. 25. 26, and 89-95; Agency PFF 41). 

F. Remedial Measures 

11 2. In March 2003, Icicle leamed that an investigat ion was being conducted on 
possible violations of the AFA. Icicle was very cooperati ve. (Tr. Vol I at 
164; Tr. Vol. JJ al302 and 357-58; Agency Ex. 5 a16; Icicle PPP 70). 

11 3. On August 11 ,2003 , Me Garland Walker of NOAA General Counsel's 
Office, Me Gerald Hellennan, and Agen t Emie Soper met with Icicle's 
representatives, Mr. Solberg, and Me Chris Kim (attomey for Me Solberg). 
At the conclusion of the meeting, Me Hellennan identified some areas of 
concem with respect to the Adak structure and agreements. Respondents were 
advised that the li st of suggestions was neither exhaustive nor inclusive, and 
implementation of the suggestions would not remedy past violations. (Tr. Vol. 
VI at 8,13-1 7,20; Tr. Vol. VI! at 51-58; Walker Dep. at 27-40; Hellerman 
Dep. 128-36; Icicle Ex. 21; Hellerman Dep. Ex. 4; Icicle PFF 80) . 

114. In an effort to achieve compliance, Fisheries, AFDC, and Mr. Solberg 
amended the foH owing agreements: I) the Custom Processing Agreement; 2) 
the LLC Agreement; and 3) the Employment Agreement. (AU Ex. 13-15). 
The parties planned to submit the amended agreements to NOAA General 
Counsel for review. (Icicle Ex. 44 and 45; Walker Dep. at 44). 

11 5. The agreements were not submi tted to NOAA for review until December 
2003. (Walker Del'. al 45-47; Walker Del'. Ex. 9; Icicle PFP 90; Agency PFF 
90a-90e; but see Icicle 20). The Agency did not complete its review until 
February 28,2004. (Walker Del'. a151; Agency PPF 90b). 

11 6. In the interim, Respondents continued to process crab through AFDC. 
(Agency Ex. 33 and 33a) . 
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1. The Amended and Restated Pl'ocessing Agl'eement 

117. Effective as of August 15, 2003, an Amended and Restated Processing 
Agreement between Fisheries and AFDC (Amended Processing Agreement) 
was executed. (AU r.x. 14). 

118. The Amended Processing Agreement established the following rates for crabs 
custom processed by Fisheries during the 2003-2004 seasons: 

Below 500.00 lbs of round crab .95$/Lbs 

500.00+ .90$/Lbs 

I millbs+ .85$/Lbs 

(AU Ex. 14 at I). The rate was to be invoiced at expected numbers. (Jd. at 
2). If Fisheries was expected to buy I mil+ Lbs, a flat rate of .85 cents would 
apply and Fisheries was to provide its own fiber/packaging. (Isi). 

119. The Amended Processing Agreement required costs to be calculated on a 
monthly basis and invoiced quarterly. (ld.). Th<::se costs included utility for 
operation of the crab broiler, packaging supplies for crab not processed for 
Fisheries, and maintenance of the crab processing equipment. (ld.). 

120. Pursuant to the Amended Processing Agreement, AFDC hired two employees 
(a foreman and a quality control person) to supervise the operation of the crab 
line. (TI'. Vol. Ilf 01527-29 and 537; AU Ex. 14 012; Agency Ex. 15 and 67; 
Agency PFF 102). The supervisors were required under the tcnns of the 
agreement to be loaned to Fisheries when they were not engaged in 
supervising crab processing. (AU Ex. 14 at 2). 

121. Also, under the Amended Processing Agreement, Fisheries continued to loan 
employees to AFDC as needed for crab processing. (Agency Ex. 14 at 2). But 
if fish was being processed and employees could not be reasonably spared, 
Fisheries could withhold employees from AFDC. (ld.). The rate for the 
employees loaned to AFDC was prorated dependent on the actual hours spent 
on crab processing. (Id.). 

122. With respect to the crab processing history, AFDC retained the rights to such 
history. (ld al 2-4). 

123. Conversely, with respect to the crab processing equipmcnt, Fisherics 
maintained the right of refusal on the sale, transfer, or exchange of the 
equipment. (Id at 4). Furthennore, the right to require Fisheries to repurchase 
the crab processing equipment for the original sale price of $125,000 was 
directly linked to Mr. Solberg' s continued tcnurc at Fisheries. (Id at 4). 
Fisheries also continued to maintain insurance on the crab processing 
equipment. (Tr. Vol. VI!I at 213-14). 
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124. The Amcnded Processing Agreement eliminated the administrat ive services 
provision contained in the original Crab Processing Agreement. (Compare 
ALj Ex. IOal2 wilh AU Ex. 14). The administrative fee that Fisheries billed 
AFDC for the first seven months of2003 (January through Jul y) was 
"reversed". (lcic/e Ex. 78; Tr. Vol. VIJJ aI149-52; Icicle PFF 9/). 

125. Instead, the Amended Processing Agreement required AFDC to pay Fisheri es 
an annual management fee to compensate Fisheries fo r services provided and 
incidental expenses incl ud ing, but not limited to, telephone, computer support, 
use of Fisheries forklifts and other mobi le cquipment, office supplies, 
procurement of packaging, and other supplies. (AU Ex. 14 a 4.). 

126. The amount of the management fee depended on the amount of crab processed 
by AFDC during the calendar year and was set forth as fo llows: 

Greater or equal to 500,000 lbs $ 50,000 

Greater or equal to 400,000 Ib, 
But less than 500,000 Ib, $ 40,000 

Greater or equal to 300,000 Ibs 
But less than 400,000 Ib, $ 30,000 

Greater or equal to 200,000 Ib, 
But less than 300,000 Ib, $ 20,000 

Less than $ 200,000 Ib, 
But greater than 0 Ibs S 10,000 

Olb, $ 0 

(AU Ex. 14 al 4). Management fun ctions continued to be perfonned by Icicle 
personnel on behalf of Fisheries. (AL.) Ex. 13). 
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2. The Amended ami Re~ .. tated LLC Agreement 

127. The Amended and Restated LLC Agreement (Amended LLC Agreement) was 
nearly identical to the original LLC Agreement dated December 5, 200 I. 
(Compare AU Ex. 6 and 13). One notable change in the Amended LLC 
Agreement was the definition of " Initial Members". (id.). The definition of 
" Initial Members" was expanded to include '''S ingle Purpose Entities ' as 
defined in Section 11.5.1. (ALl Ex. 13 at 4). Section 11.5.1 governs 
"Pemlitted Transfers" and provides: 

An Initial Member may transfer all of hi s, her or its Units to any 
corporation, limited liability company, or other entity that: (i) is 
wholly-owned by the Initial Member, (ii) owns, or will own, no 
assets other than the Units, and (iii) engages, or will engage in no 
business other than owning the Units (a "Single Purpose Entity"). 
Any such transfer must be completed no later than the date that is 
two (2) years from the date of the Original LLC Agreement. Any 
such transfer is subject to the requirements of Section 11.1, except 
the requirement of .l.l.."U.9 

3. The Amended Emplovment Agreement 

128. The Amended Employment Agreement eliminated the salary offset contained 
in the original agreement between Fisheries and Mr. Solberg. (AU Ex. 14; 
T,.. Vol. VlI at 69; Icicle PFF 91). This revision was effective retroactive to 
January I, 2003. (Icicle Ex. 78; Tr. Vol. VIII aI149-52; Icicle PFF 91) . 

G. Crab Processing by AFDC in 2003 and 2004 

129. From February 5 through December 19,2003, on thirty-five (35) separate 
occasions, AFDC processed and/or custom processed 1,997,30 1 pounds of 
western Aleutian Island brown king crab in excess of Icicle's crab cap 
established under sect ion 21 t(c)(2)(A) of the AFA (Tickets #: C99012202-
C99012209., C990 122II-C99012217, C99012219, COOOI0974-COOOI0979, 
CO I 006206- COI0062IS). (Agency Ex. 33001 1-3, 20-31). 

130. The custom processing fee for the first six months 0[2003 (January through 
June 30) was eighty (80) cents per pound. (icicle Ex. 79, App. A; Icicle PFF 
69). This was similar to what NAI charged in 2000. (Tr. Vol. III at 415; Tr. 
Vol. IX at 113; Agency Ex. 42; see also Icicle Seafoods PFF 13). 

13 t. The custom processing fee for July I, 2003 through December 3 t , 2003 was 
eighty-five (85) cents. (Icicle Ex. 79, App. A). 

9 Section 11.1 governs prohibited transfers and 11.2.1 establishes the notice requirements concerning rights 
of first refusal. (AU Ex. 13 (1/12-23). Sections 11.1 , 11 .2 .1 , and 11.5.1 were also contained in the original 
LLC Agreement. (AU Ex. 6 (1/ 20 ami 23 ). 
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132. From January 23 through February 8, 2004 , on six (6) separate occasions, 
AFDC processed and/or custom processed 283,877 pounds of westem 
Aleutian Island brown king crab in excess of Icicle' s crab cap established 
undcrsection 21 1 (c)(2)(A) of the AFA (Tickets #: COl 006219- COl 006222, 
COl 006224, C03000605). (Agency Ex. 33a af 31 -35). 

133. The custom processing fcc for January I through June 3, 2004 was eighty­
seven (87) cents. (Icicle Ex. 79, App. A). 

134. In accordance with their customary practice, Icicle and AFDC did not settle 
their accounts until the end of the year even though monthly invoices were 
required pursuant to the Amended Processing Agreement. (Agency Ex. 70) . 

H. Mr. Solberg buys Icicle's Interests in Fisheries 

135. In late March or early April 2004, Icicle offered to buy Mr. Solberg' s interest 
in Fishers for $5 million. (Tr. Vol. X at 43-46; Giles Dep. at 122; Icicle PFF 
97). Mr. Solberg rejected Icicle' s offer. Instead, Mr. Solberg triggered the 
shotgun provision of the LLC Agreement which allowed him to sell his 
interest in Fisheries or buy Icicle' s interest in the company. (Tr. Vol. III at 
558; Tr. Vol. VII af 217-19; Tr. Vol. X af 45-46; Icicle PFF 97). 

136. Mr. Solberg elected to buy Icicle' s interest in Fisheries for $ 4.25 million. 
(Agency Ex. 72; Tr. Vol. 1I1 at 559 and 564; Agency peL 16; Icicle PFF 97 
and 143). The buyout closed on June 3, 2004, and Icicle ceased to be a 
member of Fisheries. (Id.; So/berg Dep. Vol. I at 117). 

137. Throughout their business relationship, no cash directly passed between 
AFDC and Fisheries until the wire transfer on Apri l 2 1,2004. (Solberg Dep. 
Vol f af 107; Agency Ex. 71; Agency PFF //8). 

138. From 2002 through 2004, Fisheries earned approximately $1 ,407,399 million 
in net profit solely from the erab processed on Adak. (Icicle Ex. 79, App. A; 
Agency PFF 139; Agency peL f f). 
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ATTACHMENT B - ADMINISTRATIVE REWIEW RIGHTS 

15 CFR 904.273 Administrative review of decision. 

(a) Subject to the requirements of this section, any party who wishes to seck review of an 
initial decision of a Judge must petition for review of the initial decision within 30 days 
after the date the decision is served. The petition must be served on the Administrator by 
registered or certified mail, return receipt requested at the following address: 
Administrator, National Oceanic and Atmospheric Administration, Department of 
Commerce, Room 5128, 14th Street and Constitution Avenue, NW, Washington, 
DC 20230. Copies of the petition for review, and all other documents and materials 
required in paragraph (d) of this section, must be served on all parties and the Assistant 
General Counsel for Enforcement and Litigation at the foHowing address: Assistant 
General Counsel for Enforcement and Litigation, National Oceanic and Atmospheric 
Administration, 8484 Georgia Avenue, Suite 400, Silver Spring, MD 20910. 

(b) The Administrator may elect to issue an order to review the initial decision without 
petition and may affinn, reverse, modify or remand the Judge's initial decision. Any such 
order must be issued within 60 days after the date the initial decision is served. 

(c) Review by the Administrator of an initial decision is discretionary and is not a matter 
of right. If a party files a timely petition for discretionary review, or review is timely 
undertaken on the Administrator's own initiative, the effectiveness of the initial decision 
is stayed until further order of the Administrator or until the initial decision becomes final 
pursuant to paragraph (h) of this section. 

(d) A petition for review must comply with the following requirements 
regarding fonnat and content: 

(I) The petition must include a concise statement of the case, which must contain 
a statement of facts relevant to the issues submitted for review, and a summary of 
the argument, which must contain a succinct, clear and accurate statement of the 
arguments made in the body of the petition; 

(2) The petition must set forth, in detail, specific objections to the initial decision , 
the bases for review, and the reliefrequested; 

(3) Each issue raised in the petition must be separately numbered, concisely 
stated, and supported by detailed citations to specific pages in the record, and to 
statutes, regulations, and principal authorities. Petitions may not refer to or 
incorporate by reference entire documents or transcripts; 

(4) A copy of the Judge's initial decision must be attached to the petition; 

(5) Copies of all cited portions of the record must be attached to the petition; 
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(6) A petition, exclusivc ofattachmcnts and authorities, must not cxcced 20 pages 
in length and must be in the fonn articulated in section 904.206(b); and 

(7) Issues of fact or law not argued before the Judge may not bc raised in the 
petition unless such issues were raised for the first time in the Judge's initial 
decision, or could not reasonably have been foreseen and raised by the parties 
during the hearing. The Administrator will not considcr new or additional 
evidence that is not a part of the rccord before the Judge. 

(e) The Administrator may deny a petition for review that is untimely or fails to comply 
with the fornlat and content requirements in paragraph (d) of this section without further 
rcvlew. 

(f) No oral argument on petitions for discretionary review will be allowed. 

(g) Within 30 days after scrvice of a petition for discretionary review, any party may file 
and serve an answer in support or in opposition. An answer must comport with the fomlat 
and content requirements in paragraphs (d)(5) through (d)(7) of this section and set forth 
detailed responses to the specific objections, bases for revicw and reliefrequcsted in the 
petition. No further replies arc allowed, unless requested by the Administrator. 

(h) If the Administrator has taken no action in response to the petition within 120 days 
after the petition is served, said petition shall be deemed denied and the Judge ' s initial 
decision shall become the final agency decision with an effective date 150 days after the 
petition is served. 

(i) If the Administrator issues an order dcnying discretionary review, the order will be 
served on all parties pcrsonally or by registered or certified mail, return receipt requested, 
and will specify the date upon which the Judge' s decision will become effective as the 
final agency decision. The Administrator need not give reasons for denying review. 

U) If the Administrator grants discretionary review or elects to review the initial decision 
without petition, the Administrator will issue an order to that effect. Such order may 
identify issues to be briefed and a briefing schcdule. Such issues may include one or more 
of the issues raised in the petition for review and any other matters the Administrator 
wishes to review. Only those issues identified in the order may be argued in any briefs 
permitted under the order. The Administrator may choose to not order any additional 
briefing, and may instead make a final deternlination based on any petitions for review, 
any responses and the cxisting record. 

(k) If the Administrator grants or elects to take discretionary revicw, and after expiration 
of the period for filing any additional briefs under paragraph U) of this section, the 
Administrator will render a written decision on the issues under review. The 
Administrator will transmit the decision to each of the parties by registered or certified 
mail , return receipt requested. The Administrator' s decision becomes the final 
administrative decision on the date it is served, unless otherwise provided in the decision, 
and is a final agency action for purposes of judicial review; except that an 
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Administrator' s decision to remand the initial decision to the Judge is not final agency 
action. 

(I) An initial decision shall not be subject to judicial review unless: 

(I) The party seeking judicial review has exhausted its opportunity far 
administrative review by filing a petition for review with the Administrator in 
compliance with this section, and 

(2) The Administrator has issued a final ruling on the petition that constitutes final 
agency action under paragraph (k) of this section or the Judge's initial decision 
has become the final agency decision under paragraph (h) of this section. 

(m) For purposes of any subsequent judicial review afthe agency decision, any issues 
that are not identified in any petition for review, in any answer in support or opposition, 
by the Administrator, or in any modifications to the initial decision are waived. 

(n) If an action is filed for judicial review of a final agency decision , and the decision is 
vacated or remanded by a court, the Administrator shall issue an order address ing further 
administrative proceedings in the matter. Such order may include a remand to the Chief 
Administrative Law Judge for further proceedings consistent with the judicial decision, or 
further briefing before the Administrator on any issues the Administrator deems 
appropriate. 
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CERTIFICATE OF SERVICE 

I hereby cert ify that the foregoing ORDER IN RESPONSE TO THE DEPUTY 
SECRETARY'S DETERMINATION AND ORDER has been served upon the following 
parties and entities (or their designated representatives) to this proceeding by third party 
commercial carrier in accordance with 15 C.F.R. 904.271(c); 

Garland M. Walker, Esq. 
NOAA Office of General Counsel 
P.O. Box 21109 
709 West 91h Street, Room 909A 
Juneau, Alaska 99802-1109 
Telephone: (907) 586-7414, x 226 
Facsimile: (907) 586-7263 

Amanda R. Wheeland, Esq. 
NOAA Office of General Counsel 
501 W. Ocean Blvd., Suite 4470 
Long Beach, California 90802 
Telephone: (562) 980-4091 
Facsimile: (562) 980-4084 

Michael A.D. Stanley, Esq. 
Icicle Seafoods, Inc. 
P.O. Box 20449 
Juneau, Alaska 99801-0449 
Telephone: (907) 586-6077 
Facsimile: (907) 463-2511 

Brewster H. Jamieson, Esq. 
Lane Powell , LLC 
30 1 W. Northern Lights Boulevard, Suite 30 1 
Anchorage, Alaska 99503-2648 
Telephone: (907) 277-951 1 
Facsimile: (907) 276-2631 
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Assistant General Counsel for Enforcement and Litigation 
National Oceanic and Atmospheric Administration 
8484 Georgia A venue, Sui te 400 
Silver Spri ng, MD 20910 
Telephone: (301) 427-2202 
Facsimile: (301) 427-22 11 

Administrator 
National Oceanic and Atmosph.eric Administration 
Department of Commerce 
Room 5128 
14th Street and Constitution Avenue, N.W. 
Washington, D.C. 20230 

Hearing Docket Clerk 
AU Docketing Center 
40 S. Gay Street, Room 41 2 
Baltimore, MD 21202-4022 
Telephone: (410) 962-5100 
Facsimile: (410) 962-1 746 

Done and dated October 29, 2010 
New York, New York 

v. Maye 
Par' gal Speciali st to the 
Administrative Law Judge 
Telephone: (212) 668-2970 
Facsimile: (2 12) 825-1 230 
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